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INTOXICATION AS A DEFENSE 
TO CRIME 


BY MONRAD G. PAULSEN * 


AN AIR FORCE LIEUTENANT spent the night of March 16, 1946 in a 
hotel room in Boston with a young lady, an employee of the air base at 
Wendover Field, Massachusetts. He had had a good deal to drink and in 
the course of the evening he performed a series of bizarre acts upon her 
person, including maiming by means of lighted cigarettes and a razor blade. 
Two days later the couple met at the airbase. The lieutenant expressed sor- 
row for his conduct, telling the girl “that he did not mean to do it but he 
was drunk.” 4 

This case, although extreme in its facts, is of a common sort. Drinking 
alcohol impairs judgment, releases inhibitions, and thus permits the drinker 
to engage in behavior quite different from the normal pattern. “Alcohol is 
an anesthetic or depressant, and its action is approximately the same on all 
human central nervous systems: it is usually described as reducing the speed 
and accuracy of perception, slowing down reaction time, and diminishing 
tensions, anxieties and inhibitions.” 2 Drinking “stimulates” the drinker, but 
does so by “loosening the brakes,” not by “stepping on the gas.” 3 

By drinking, a person changes his personality to some extent. Actions 
done in a state of great intoxication may, indeed, seem strange and out-of- 
character in the light of the next day. The excuse, “It really wasn’t I who 
did it. I had too much to drink,” comes naturally to John sober, judging 
John drunk. 

However understandable this excuse may be, it has no standing in the 
criminal law. Indeed, historically, there is some support for the proposition 
that if the actor was drunk, the crime was to be punished more severely.‘ 


* MONRAD G. PAULSEN. A.B. 1940, J.D. 1942, University of Chicago; 
Professor of Law, Columbia University. 
The author served as a special consultant in regard to the Model 
Penal Code’s intoxication formulation, art. 2, section 2.08, Tentative 
Draft No. 9. He has, therefore, felt free to draw liberally from the 
material in the comment to the section. Professor Herbert Wechsler’s 
contribution to the thought of anyone working with him on the Code 
deserves grateful thanks. He is, of course, not to be taxed with the 
opinions expressed herein. 


1 Commonwealth v. Farrell, 322 Mass. 606, 78 N.E.2d 697 (1948). 

2 Bacon, Social Settings Conducial to Alcoholism, 164 A.M.A.J. 177, 178 (1957). 

3 Muehlberger, Medicolegal Aspects of Alcohol Intoxication, 35 Micu. Sr. B.J.36, 
40-41 (1956); Greenberg, Intoxication: Physiological Factors, 315 ANNALS 22 (1958). 

*See Sears & WeErHOFEN, May’s Criminat Law § 48 (1938); Singh, History of the 
Defense of Drunkenness in English Criminal Law, 49 L.Q. Rev. 528, 530 (1933). A 
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Perhaps the point was that two antisocial acts were committed: getting 
drunk and causing the harm to others; * perhaps, that a dangerous character 
was revealed by the drink. As recently as 1959 it was urged that the 
person who commits a crime when his controls are loosened by alcohol 
shows a vicious nature. “ ‘Many people get drunk,’” said a federal trial 
court judge, “ ‘but when honest people get drunk they do not go out and 
commit crimes. In other words, you could say if a person committed a 
crime while drunk he must have a criminal instinct in him because they say, 
as you probably know, that in a state of intoxication a person exhibits his 
true desires.’ ”’ ® 

Under the existing law the fact of intoxication neither aggravates nor 
excuses. The present position of the law was summarized simply in an 
Indiana case decided at the turn of the century. Drunkenness is not con- 
sidered, “upon the ground that it of itself excuses or palliates the crime, but 
is admitted and considered only for the purpose of ascertaining the condi- 
tion of the mind of the accused, in order to determine whether he was in- 
capable of entertaining the specific intent charged, where such intent, under 
the law, is an essential ingredient of the particular crime. .. .” 7 

Given the general legislative ® and judicial agreement that voluntary 


Note in 55 Corum. L. Rev. 1210 (1955), is a general treatment of the subject of this 
paper. 

5 AristotLe, Eruics, bk. III, chap. 5, 1113b, 31. 

6 Heideman v. United States, 259 F.2d 943, 948 n.4 (D.C. Cir. 1958). 

7 Booher v. State, 156 Ind. 435, 446, 60 N.E. 156, 160 (1901). 


8 See Car. Pena, Cope (West Ann. 1956). Section 22 provides: “Drunkenness no 
excuse for crime: When it may be considered. No act committed by a person while 
in a state of voluntary intoxication is less criminal by reason of his having been in 
such condition. But whenever the actual existence of any particular purpose, motive, 
or intent is a necessary element to constitute any particular species or degree of crime, 
the jury may take into consideration the fact that the accused was intoxicated at the 
time, in determining the purpose, motive, or intent with which he committed the act.” 
Similar to the California provision are: ALtaskKA Comp. Law § 65-2-3 (1949); Ariz. 
Rev. Stat. § 13-132 (1956); Ipano Cope ANN. § 18-116 (1948); Minn. Stat. ANN. § 
610.09 (1947); Mont. Rev. Cope Ann. § 94-119 (1947); Nev. Rev. Srat. § 193.220 (1957); 
N.Y. Penat Law § 1220 (McKinney 1944); N.D. Rev. Cope § 12-0501 (1943); Ore. 
Rev. Strat. § 136.400 (1953); S.D. Cope § 13.0504 (1939); Uran Cope ANN. § 76-1-22 
(1953); Wasn. Rev. Cope § 9.01.114 (1951). Oxra. Stat. ANN. tit. 21, § 153 (1951), con- 
tains only the first sentence of the California provision. Wyo. Comp. Strat. § 9-116 
(1945), cited below with respect to involuntary intoxication, also says: “Where a crime 
rests in intention, the inebriated condition of the defendant at the time of committing 
the offense may be proven to the jury, as bearing upon the question of intention.” 

According to Tex. Pena Cope art. 36 (Vernon 1952), neither voluntary intoxica- 
tion nor temporary insanity resulting from intoxication is a defense, although evidence 
as to the latter may be introduced in mitigation of the penalty. Hawan Rev. Laws § 
249-4 (1955), provides: “Insane person. Any person acting under mental derangement, 
rendering him incompetent to discern the nature and criminality of an act done by 
him, shall not be subject to punishment therefor; provided that if any such person, 
while capable of discerning the nature and criminality of any act, entertained the 
intent to do the same, and subsequently does it in pursuance and execution of such 
intent, he shall be held responsible therefor, though the same be done in such state of 
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drunkenness does not excuse crime, one would be tempted to pass by the 
issue whether this aspect of our criminal rules is satisfactory were it not 
for the fact that one of the leading scholars has taken a view contrary to the 
settled law. 


Gross Intoxication as an Excuse 


According to the General Principles of Criminal Law, Professor Jerome 
Hall would exculpate the grossly intoxicated defendant in part on the ground 
of the actor’s self-induced inability to control his conduct. In the first edition 
of Hall’s treatise, before formulating proposed reforms, he writes: ““The rules 
should be expressed, not in terms of lack of ‘specific intent’ but in terms of 
‘lack of understanding of the ethical quality of the act and of ability to con- 
trol.’” ® In the second edition this sentence is eliminated but the reforms are 
preceded by the statement that one of the principal facts to be taken into 
account is: “(a) the inebriate’s serious lack of understanding and capacity 
to control his impulses at the time the harm was committed. .. .”?° Thus 
Professor Hall is led to argue for exculpating extremely intoxicated persons 
“unless at the time of sobriety and voluntary drinking they had such prior 
experience as to anticipate their intoxication and that they would become 
dangerous in that condition.” !! Those who have such experience, of course, 
are culpable on an ordinary principle of recklessness. 

Though, as we shall see, Professor Jerome Hall’s proposal for a change 
in the law presents a serious issue, it is submitted that the reform ought not 


mental derangement; and so also if any such person voluntarily and heedlessly induce 
the mental derangement by intoxication or otherwise.” (Emphasis added.) 

Section 939.42 of the Wisconsin Criminal Code (Wis. Laws 1955, c. 696) pro- 
vides: “Intoxication. An intoxicated or a drugged condition of the actor is a defense 
only if such condition: (1) Is involuntarily produced and renders the actor incapable 
of distinguishing between right and wrong in regard to the alleged criminal act at the 
time the act is committed; or (2) Negatives the existence of a state of mind essential 
to the crime.” 

La. Stat. ANN. § 14:15 (1950), states: “Intoxication. The fact of an intoxicated 
or drugged condition of the offender at the time of the commission of the crime is 
immaterial, except as follows: (1) Where the production of the intoxicated or drugged 
condition has been involuntary and the circumstances indicate this condition is the direct 
cause of the commission of the crime, the offender is exempt from criminal responsibil- 
ity. (2) Where the circumstances indicate that an intoxicated or drugged condition 
has precluded the presence of a specific criminal intent or of special knowledge re- 
quired in a particular crime, this fact constitutes a defense to a prosecution for that 
crime.” 

Ark. Stat. § 41-115 (1947), provides: “Drunkenness as defense. Drunkenness 
shall not be an excuse for any crime or misdemeanor, unless such drunkenness be oc- 
casioned by the fraud, contrivance or force of some other person, for the purpose of 
causing the perpetration of an offense. . . .” Similar language appears in Coro. Rev. 
Strat. § 40-1-9 (1953); Ga. Cope ANN. § 26-403 (1935); Int. Strat. ANN. c. 38, § 599 
(Smith-Hurd 1945); Wyo. Comp. Strat. § 9-116 (1945). 


® Hatt, GENERAL Principtes oF CriminaL Law 474 (lst ed. 1947). 
10 Hatt, GENERAL PRINCIPLES OF CrIMINAL Law 556 (2d ed. 1960). 
11 [bid. The same formulation is found in the first edition at p. 475. 
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to be based merely upon the “blunting of the capacity to understand the 
moral quality of the act in issue, combined with the drastic lapse of inhibi- 
tion” 1? or upon the intoxicated actor’s serious lack of capacity for control. 

One difficulty posed by Professor Hall’s approach is whether he would 
not exculpate many who, while drunk, are in a position no different from 
that of a great many who are sober. How much intoxication ought to excuse 
the inebriate who has no experience with liquor-inspired harmful behavior? 
Professor Hall writes that he is concerned with those who fall between the 
slightly intoxicated and those who are so drunk that they have completely 
lost control so that they are immobile.1* Are there not a good many in a 
middle group so identified who must be expected to conform to the law? 

All but the most pietistic recognize that two or three drinks do not, in 
the overwhelming number of cases, produce raving maniacs. Some inhibi- 
tions disappear but others remain. Judgment and perception to important 
degrees are unaffected. All this is true though sensibilities may be “blunted” 
to a considerable degree. Save in extreme cases, the intoxicated actor is still 
aware of his actions and his purposes to the extent sufficient for the imposi- 
tion of criminal liability. His anger may be more easily aroused, his sexual 
drive may seem intensified, but in experiencing these emotions he is little 
different from others who live in states of high emotion without the aid of 
alcohol. A person of the latter sort, of course, has no defense based on his 
explosive or sexually aggressive personality. The criminal law does not ex- 
culpate those who are morally weak or those who otherwise find it difficult 
to comply with the commands of law. This general principle ought not be 
changed simply because the diminution of normal self-control is caused by 
voluntary drunkenness. 

But let us suppose Professor Hall means only to speak to the most severe 
cases. Is he correct in dealing with the grossly intoxicated—those who, while 
drunk, are almost indistinguishable from the insane so far as capacity for 
control or perception is concerned—in terms of their inability to order 
themselves? 

As a general matter the gross impairment of ability to conform to the 
law does not exculpate unless the inability has arisen by reason of mental 
disease 1 or perhaps duress. There is a great difference between the insane 
and the intoxicated. If we put aside cases of insane compulsions to drink 
(assuming that such cases exist), there is some choice about drinking even in 
case of the thirsty. Any choice carries with it responsibility and the par- 
ticular choice to drink alcohol increases the risk of harm to others. True, 


12 Hatt, GENERAL PRINCIPLES OF CRIMINAL Law 554 (2d ed. 1960). See a somewhat 
similar phrase at p. 468 of the first edition. 

13 Hatt, GENERAL PRINCIPLES OF CRIMINAL Law 553-54 (2d ed. 1960). 

14Tt is, of course, true that even incapacity for self-control will not establish the 
defense of insanity in many states. 
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mental disease may be the result of a great many unwise decisions over a 
period of time. Nevertheless, one obviously cannot choose to be insane 
tomorrow in the same way as one can elect tomorrow’s drunkenness. 

It is precisely this possibility of choice that lies behind the typical judicial 
expressions concerning intoxication and its significance for criminal law. 
The Michigan opinion in Roberts v. People! has been widely cited: 


“He must be held to have purposely blinded his moral perceptions, 
and set his will free from the control of reason—to have suppressed the 
guards and invited the mutiny; and should therefore be held responsible 
as well for the vicious excesses of the will, thus set free, as for the acts 
done by its prompting.” 1¢ 


A leading New York case expresses a similar idea: 


“(I]f by a voluntary act he temporarily casts off the restraints of rea- 
son and conscience, no wrong is done him if he is considered answerable 
for any injury which in that state he may do to others or to society.” 17 


Examples of this kind (and they can be provided in great numbers) 
sometimes display evidence of a moralistic disapproval of drunkenness but, 
read without the unnecessary coloration, they make an important point. 
Through a choice, of the sort normally operative in the law, the inebriate 
has increased the risk of harm to others by reducing his own capacity for 
taking dangers into account and for controlling himself. It would be in- 
congruous if an election of that sort would exculpate.'8 

The issue to be faced is whether such risk creation ought to be the basis 
of punishment when a harm can be attributed to the increase of risk. If 
negligence is sufficient to justify criminal liability, the negligent actor should 
not be freed merely because of his intoxication. Whether becoming grossly 
intoxicated ought to be treated as similar to recklessness is discussed below. 
The important point here is that Professor Hall’s formulation would fail 
to punish all those inebriates who have had no prior experience with harm- 
ful conduct following gross intoxication irrespective of the element of 
culpability involved in a given crime. 

One further matter. Professor Hall’s formula would make prior danger- 
ous experiences relevant in the prosecution of an intoxicated person. Upon 
a hint of the defense of intoxication and the state might be able to prove 
the harmful results of prior drinking. Unfortunately for the defendant, an 
analogy might be made to the present law of entrapment which refers to the 
defendant’s predisposition to criminality, and therefore permits the prose- 


1519 Mich. 408 (1870). 

16 Jd, at 418. 

17 People v. Rogers, 18 N.Y. 9, 18 (1858). 

18 Drunkenness caused by the choice of one who is mentally ill is another matter. 
See pp. 19 to 23 infra. 
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cution to prove prior crimes.!® If Hall’s position were adopted, some pro- 
cedural safeguards would be required. 

The argument is sometimes heard that if intoxication excused crime, 
men who wished to commit a crime would simply make themselves drunk 
and then perform the forbidden act. The rejection, in this paper, of drunken- 
ness as an excuse is not grounded on such a position. First of all, if an excuse 
of gross intoxication were recognized, it certainly would not extend to such 
a case. The actor who drank with a purpose of crime in mind would cer- 
tainly be punished in the same way as anyone else who purposely sought 
to engage in forbidden behavior. “ ‘[E]xcessive intoxication by which a 
person is wholly deprived of reason, if such intoxication was not indulged 
in to commit crime, may prevent deliberation, premeditation or the formula- 
tion of a criminal intent... .’”” So charged a Nebraska trial judge.”° Professor 
Glanville Williams has pointed out some practical difficulties as well. The 
defense would only be established with proof of gross intoxication. In that 
state the actor may forget his purpose; he would almost certainly perform 
in a clumsy manner with the increased risk that his purpose would miscarry 
and he would run a great risk of being found out.?* To simulate gross in- 
toxication would require acting ability of a high order. This paper puts its 
rejection of an excuse of gross intoxication on other grounds. 


Drunkenness and the Criminal Act 


Extreme intoxication is logically relevant to meeting a criminal charge 
because it may have a tendency to disprove certain elements of a crime. For 
example, if an accused is charged with breaking into a dwelling, he certainly 
would be permitted to prove that he was too drunk to perform such a 
physical movement.”? Similarly, drunkenness may make plausible some ex- 
planations for actions which are scarcely to be given credence if the actor 
were sober. An extraordinary account by an intruder about the reasons for 
his intrusion may be more readily believed if he was drunk than if he was 
sober. 

Criminal liability depends upon the doing of an act. Gross but harmful 
movements during coma, an epileptic fugue, or sleep are not grounds for 
punishment. A crime involves a joining together of the rews actus and the 
mens rea. If A takes the arm of B and strikes C, B has committed no crime. 
We may ask if an accused is so intoxicated that the actor no longer possesses 


19 Because the defense of entrapment may be established under a plea of not guilty, 
proof of prior convictions have been admitted to show predisposition where it is “clear” 
the defense will be invoked. United States v. Sherman, 240 F.2d 949 (2d Cir. 1957), 
rev'd on other grounds, 356 U.S. 369, 78 Sup. Cr. 819 (1958). 

20 The instruction was approved in Tvrz v. State, 154 Neb. 641, 650-51, 48 N.W. 
2d 761, 767 (1951). (Emphasis added.) 

21 WILLIAMS, CrIMINAL Law 374 (1953). 

22 Ingalls v. State, 48 Wis. 647, 4 N.W. 785 (1880). 
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full consciousness, whether he has acted voluntarily. A negative answer 
would establish a defense to a criminal charge. 

In 1958, a,wealthy Californian, aged 24, spent about six hours drinking 
steadily. At the end of the period, he set fire to a building, with no apparent 
motive. He testified that he had no recollection from some time before the 
fire until he found himself in a hospital after the event. At his trial, he 
asked for an instruction that if the jury would find “the defendant did com- 
mit the acts charged but at the time of committing such acts the defendant's 
conscious mind had ceased to operate and his actions were then and there 
controlled by his subconscious or subjective mind, then you must further 
find that the defendant was not guilty of any crime set forth in the indict- 
ment... .” Although, in California, a defendant is entitled to an instruction 
on any issue concerning which there is evidence, this instruction was refused. 
“We can find nothing in the evidence indicating that appellant’s claimed un- 
consciousness was caused by anything other than.alcohol .. .. Whatever that 
position may have to be said for it as a matter of logic, it is foreclosed by the 
decisions of our courts.” The refusal was upheld on the appeal.?% 

In California two statutory provisions must be harmonized. Section 26(5) 
of the California Penal Code provides that all persons are capable of com- 
mitting crimes “except those . . . persons who committed the act charged 
without being conscious thereof.” Section 22 of the Code states: “No act 
committed by a person while in a state of voluntary intoxication is less crim- 
inal by reason of his having been in such a condition.” The sections could, 
of course, be fitted together by deciding that section 22 does require an “act” 
which, in turn, implies consciousness. Yet earlier California cases had re- 
solved the matter to the effect that unconsciousness caused by intoxication 
is no defense. The Model Penal Code would presumably arrive at the same 
result. Section 2.01 of the Code requires only that liability be based upon 
conduct which includes a voluntary act.?* The voluntary act may have pre- 
ceded the unconsciousness—in the case under examination the accused fire- 
setter voluntarily drank to great excess. He may have a defense based upon 
a lack of knowledge, purpose or understanding of risk. Yet, in truth he 
“acted.” By judging the matter otherwise, we focus upon the moment of 
harm rather than upon the whole course of conduct. His unconsciousness 
did not arise from forces beyond his control. The general view that lack of 
awareness produced by self-induced gross intoxication will not exculpate has 
seldom been challenged.*> Only in a concurring opinion of Judge J. Allan 
Crockett of the Supreme Court of Utah has the contrary opinion been 


23 People v. Alexander, 6 Cal. Rep. 153, 156 n.1, 158 (App. 1960). 

24 See Mover Penar Cope § 2.01, comment (Tent. Draft No. 4, 1955). 

25 People v. Baker, 42 Cal. 2d 550, 575, 268 P.2d 705, 720 (1954); People v. Anderson, 
87 Cal. App. 2d 857, 197 P.2d 839 (1948); Lewis v. State, 196 Ga. 755, 27 S.E.2d 659 
(1943) (held, trial court properly refused to instruct for acquittal if defendant killed in 
his sleep while unconscious because of drunkenness). 








8 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1961 


found. Writing of crimes which do not require a “specific intent” he said, 
“In such cases intoxication would be a defense only if it existed to such a 
degree that it might raise a reasonable doubt that the defendant was aware 
that he was doing the act.” *6 


Gross Intoxication and Mens Rea 


The common law failed to identify with clarity the mental attitudes 
operative in the criminal law. “Intent” and “sens rea” are terms which 
embrace knowledge (i.e., that the actor knows the nature of his conduct, the 
existence of relevant circumstances, or the fact that certain forbidden results 
will necessarily follow from his act); purpose (i.e., that the actor has the 
conscious objective of causing a certain result or engaging in certain con- 
duct); or sometimes recklessness (i.e., conscious and culpable disregard of 
a high risk of harm). When the term “intent” is divided by the distinctions 
set forth above (which are taken from Model Penal Code), it is clear that 
extreme drunkenness can (as a matter of logic) negative purpose, or knowl- 
edge or consciousness of risk taking. Because of the fact that liquor does 
affect mental processes, a central issue with respect to the place of intoxica- 
tion in the criminal law is whether evidence of intoxication may be employed 
to disprove the psychological states upon which criminal liability depends.?? 

Before proceeding further it is important to underscore that we are con- 
cerned only with extreme drunkenness—the drunkenness which blots out 
the capacity to know or to entertain a purpose. Only a small number of 
cases are involved. In most criminal cases drinking is significant only be- 
cause harmful action has followed the release of inhibitions. To negative 
knowledge, purpose, or understanding of risk would require proof of very 
great intoxication. It may help in considering the problem to observe that 
with three tenths of one per cent or more alcohol in the blood (the equiv- 
alent of a pint of whiskey in the body at one time) a drinker’s sensory per- 
ception is quite dulled and he has little comprehension of what he sees, hears 
or feels.?° 

The formulations in the opinions suggest a standard almost impossible 
to prove without proving physical immobility as well. In a typical statement 
the Illinois court has said that drunkenness “may be used to negative the 
essential elements of intent and malice only where the intoxication is so 


26 State v. Turner, 3 Utah 2d 285, 288, 282 P.2d 1045, 1047 (1955). 

27 Alcohol acts as a depressant and, in large amounts, can seriously interfere with 
the drinker’s preceptive capacity and mental powers. With 0.30 per cent or more of 
alcohol in the blood (the equivalent of a pint of whiskey in the body) a drinker’s 
sensory perception is quite dulled and he has little comprehension of what he sees, hears 
or feels. Greenberg, Intoxication and Alcoholism: Physiological Factors, 315 ANNALS 
22, 27 (1958). See also the description of the states of intoxication in Michel, Le Prob- 
léme de la Responsabilité Pénale dans les Differentes Formes de L’Ivresse Ethylique, 
abstracted in 19 Q.J. Srup. on Atconor 184 (1957). 


28 See note 27 supra. 


SPRING | INTOXICATION 9 


extreme as to entirely suspend the power of reason.”?® The defendant’s 
assertion that drinking had taken away his capacity to form an intent is often 
disbelieved because of his glib exculpatory statements to investigating police- 
men about his actions at the time of the crime. A pickpocket who has just 
succeeded in performing a feat of his trade is not likely to persuade anyone 
of his incapacity to form an intent to steal.3° In Smith v. People,®' the de- 
fendant killed a stranger in a meaningless barroom fray in which the defend- 
ant behaved as a hostile aggressor, obviously very drunk. Before the killing 
the defendant had said, “You're a nice guy, I like you and you like me, but 
you're going to die tonight.” This prediction, born of whiskey and, un- 
happily, carried out, established, as the Colorado court saw the issue, the 
defendant’s capacity to form the intent to kill and, indeed, his capacity for 
premeditation. If intoxication were a defense because control had been 
seriously undermined, proof of the defense might be less onerous. “Drunk- 
enness, while efficient to reduce or remove inhibitions, does not readily 
negative intent.” *2 

The problem of the defense is made still more difficult by the procedural 
rule which typically places the burden of proof on the defendant.** 


Specific and General Criminal Intent © 


The general rule in the existing law reflected both in statutes and the 
case law is that intoxication can be used to disprove “specific” but not 
“general” criminal intent. These words reflect the unhappy way in which 
psychological distinctions were made in the common law. Thus the am- 
biguities of “intent” are compounded by a troublesome distinction.*> By 
using the differentiations of the Model Penal Code (set forth above) we can 
not only state the present law more clearly but can also define the principal 
issue with respect to intoxication and its relationship to the criminal law. 
Criminal offenses requiring knowledge and purpose are, generally speaking, 
offenses requiring “specific” intention. 

A purpose may be negatived by proof of intoxication. Thus, in a 
burglary case, the defendant may show that extreme intoxication rendered 


29 People v. Lion, 10 Ill. 2d 208, 214, 139 N.E.2d 757, 760 (1957). 

30 See People v. Arriola, 164 Cal. App. 2d 430, 330 P.2d 683 (1958). 

31 120 Colo. 39, 206 P.2d 826 (1949). 

32 Heideman v. United States, 259 F.2d 943, 947 (D.C. Cir. 1958). 

33 People v. Jacks, 2 Ill. App. 2d 281, 119 N.E.2d 451 (1st Dist. 1954) (abst. dec.); 
State v. Linzmeyer, 248 Iowa 31, 79 N.W.2d 206 (1956). 

84 Two states assert that self-induced intoxication is not relevant to either specific 
or general intent. State v. Shipman, 354 Mo. 265, 189 S.W.2d 273 (1945); State v. Stacy, 
104 Vt. 379, 160 Atl. 257 (1932). ‘ 

85The unsatisfactory character of the concepts “special intention” and “general 
intention” is discussed in the Comment to section 2.02 of the Model Penal Code and 
in Hatt, GENERAL PRINCIPLES OF CRIMINAL LAw 447-53 (lst ed. 1947). 
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him incapable of entertaining the required purpose.** So also the incapacity 
to entertain the purposes required by larceny, aggravated assaults, robbery, 
and the like can be established by drunkenness. A portion of the opinion 
of Justice Christiancy of Michigan in Roberts v. People is instructive. 


“In determining the question whether the assault was committed with 
the intent charged, it was therefore material to inquire whether the 
defendant’s mental faculties were so far overcome by the effect of in- 
toxication, as to render him incapable of entertaining the intent. And 
for this purpose, it was the right and duty of the jury—as upon the 
question of intent of which this forms a part—to take into consideration 
the nature and circumstances of the assault, the actions, conduct and de- 
meanor of the defendant, and his declaration before, at the time, and 
after the assault; and especially to consider the nature of the intent, and 
what degree of mental capacity was necessary to enable him to entertain 
the simple intent to kill, under the circumstances of this case—or, which 
is the same thing, how far the mental faculties must be obscured by 
intoxication to render him incapable of entertaining that particular 
intent.” 37 


A person heavily influenced by alcohol may also be incapable of know- 
ing certain circumstances which the definition of a crime may include as an 
element. For example, if passing counterfeit money is a crime only if the 
money is known to be false, intoxication may be adduced to meet the charge 
that the defendant possessed the knowledge.*8 

The requirement of premeditation and deliberation, calling for special 
operations of the mind, can also be disproved by showing a degree of in- 
toxication which would leave the mind incapable of such performance.*® 


86 United States v. Brown, 24 Fed. Cas. 1207 (No. 14629) (D.C. Cir. 1835). 

87 Roberts v. People, 19 Mich. 408, 417 (1870). Judge Crockett of Utah, in a 
concurring opinion, has also summarized the existing law in a useful fashion: “There 
are many acts which are not criminal unless they are accompanied by a specific wrongful 
intent. For instance, one may take the property of another by mistake or with consent 
without being guilty of a crime. It is only the taking with intent to steal which con- 
stitutes larceny. One may similarly enter the dwelling of another without committing 
crime. Burglary requires that the entering be with an intent to steal or commit a 
felony therein. Signing another’s name may be no crime, but doing so with intent to 
defraud makes the act forgery. In these and numerous other crimes a ‘particular pur- 
pose, motive or intent is a necessary element’ within the meaning of the statute quoted 
in the main opinion, and intoxication which would raise a reasonable doubt as to 
whether an act was done with the required intent would be a defense.” State v. Turner, 
3 Utah 2d 285, 288, 282 P.2d 1045, 1047 (1955). See also, e.g., Heideman v. United 
States, 259 F.2d 943 (D.C. Cir. 1958) (robbery); People v. Guillett, 342 Mich. 1, 69 
N.W.2d 140 (1955) (assault with intent to commit rape); Edwards v. State, 178 Miss. 
696, 174 So. 57 (1937) (larceny); People v. Koerber, 244 N.Y. 147, 155 N.E. 79 (1926) 
(robbery). 

38 United States v. Roudenbush, 27 Fed. Cas. 514 (No. 16198) (1832); Pigman v. 
State, 14 Ohio St. 555 (1846). 

8° F.g., Ivory v. State, 237 Ala. 344, 186 So. 460 (1939); State v. Wilson, 234 Iowa 
60, 11 N.W.2d 737 (1943). 
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Thus first degree murder may be reduced to second; but murder may not, 
in Most states, be further reduced to manslaughter.*° 

If it be overlooked that recklessness may be sufficient culpability for 
second degree murder, the case for reducing murder to manslaughter because 
the defendant was grossly intoxicated is impressive indeed. The dissenting 
judge in a recent Oregon case, State v. Braley,* put it: 


“No one can do an act purposely unless he has such possession of his 
mental faculties that he is capable of at least a semblance of thinking. 
If this defendant, at the fatal moment when he plunged a knife into his 
mistress, was so inebriated that this court must hold that he was in- 
capable of ‘deliberate and premeditated malice,’ I do not believe that it 
can say that he was nevertheless capable of ‘purposely’ taking the 
woman’s life.” 4 


The present policy of the law which permits the disproof of knowledge 
or purpose by evidence of extreme intoxication is sound enough. If a crime 
(or a degree of crime) requires a showing of one of these elements, it is be- 
cause the conduct involved presents a special danger, if done with purpose 
or knowledge or the actor presents a special cause for alarm. A burglar, one 
who breaks in with a purpose to commit a felony, is more dangerous than 
the simple housebreaker. The aggravated assaults are punished more severely 
precisely because of the danger presented by the actor’s state of mind. He 
who passes counterfeit money with knowledge is a greater threat than the 
actor who transfers it without understanding. If purpose or knowledge are 
not present, the cause for the lack is not important. The policy served by 
requiring these elements of culpability will obtain whether or not their ab- 
sence is established by proof of extreme intoxication or any other evidence. 


General Intent and Recklessness 


The relationship between recklessness and extreme intoxication is one of 
the central problems of this paper. The general thrust of the present law is 
this: if recklessness is sufficient culpability to establish an element of an 
offense, the crime (under the terminology generally employed) is classified 
as one of “general intent”; hence, intoxication may not, under the present 
law, disprove the required mental element. For example, the usual explana- 
tion that only a “general intent” is required for common-law murder or 
second degree murder under a statute seems merely to mean that recklessness 
can establish murder (under the common law) but not murder in the first 
degree (under an American statute). 


4° F.g., Johnson v. Commonwealth, 135 Va. 524, 115 S.E. 673 (1923). 

41 355 P.2d 467 (Ore. 1960). 

421d. at 477. Recklessness can establish second degree murder in Oregon under 
Ore. REv. Stat. § 163.020(2). However, in Braley the defendant had been charged 
with first degree murder, and second degree murder as defined in Ore. Rev. Start. § 
163.020 (2) is not a lesser included offense. See 355 P.2d at 475. 
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A defense to a charge of forcible rape may not be established on the 
ground that the actor’s intoxication caused him to believe that the victim 
had consented—presumably because recklessness as to consent makes out 
sufficient culpability with respect to that element of the offense.** Again, 
an accused will not be heard to say that he was so drunk that he was un- 
aware of destroying property ** because, it is submitted, the crime can be 
committed recklessly as well as knowingly and, therefore, in the terminology 
of the present law it is a crime of “general intent.” 

It is not suggested that the opinions or the relevant legislation explicitly 
state that the crimes in which recklessness is a sufficient element of culpa- 
bility are the crimes of “general intent.” The statements found are quite 
different. Some are similar to: “Plainly, drunkenness is consistent with 
common law malice, and hence is no defense to a charge of second degree 
murder.” *® Others are phrased differently. The Florida court has said: 


“(I]t is clear that while a general intent is involved in the crime, no 
specific intent is requisite other than that evidenced by the doing of 
the acts constituting the offense. 

“The law makes the act of rape the crime and infers a criminal intent 
from the act itself.” 


Bishop’s Criminal Law provides yet another statement: “The intention to 
drink may fully supply the place of malice aforethought.” 47 A final example 
is taken from Michigan: “A man who voluntarily puts himself in a condition 
to have no control of his actions, must be held to intend the consequences.” 48 

All of these statements reflect an important insight. Generally speaking, 
crimes at common law could be committed either with purpose, knowledge, 
or recklessness. Only in special cases does the law limit criminality to those 
acting knowingly or purposely. As we have seen in these special cases, gross 
intoxication is given its full evidentiary force, but not so in the generality of 
cases. Therefore, the policy of the law can be seen as a policy which does 


43 United States v. Short, 4 USCMA 437, 16 C.M.R. 11 (1954). Note that a reason- 
able mistake of fact relating to the woman’s consent is a defense to rape. McQuirck v. 
State, 84 Ala. 435, 4 So. 775 (1887). 

44 Embry v. State, 310 P.2d 617 (Okla. Cr. 1957); see also Proctor v. United States, 
177 F.2d 656 (D.C. Cir. 1949) (use of automobile without consent). Two cases are 
especially instructive concerning the present state of the law. Drunkenness could 
disprove “specific intent” in one case of “indecent liberties” with a child because the 
statute required the act be done for the purpose of sexual gratification, People v. 
Freedman, 4 Ill. 2d 414, 123 N.E.2d 317 (1954); in the other case drunkenness had no 
probative effect because the acts were forbidden without reference to purpose, State v. 
Huey, 14 Wash. 2d 387, 128 P.2d 314 (1942). 

45 Dashiell v. State, 154 A.2d 688, 691 (Del. 1959). 

46 Askew v. State, 118 So. 2d 219, 222 (Fla. 1960). 

47 BisHop, CRIMINAL Law § 401 (9th ed. 1923). 

48 People v. Garbutt, 17 Mich. 9, 19 (1868). 
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not permit gross intoxication to negative recklessness. In this sense drunken- 
ness is “consistent with common-law malice.” 


Intoxication as Recklessness 


Does a person who permits himself to become grossly intoxicated act 
recklessly? —The answer to the question is impossible without the aid of an 
adequate definition of recklessness, which unfortunately is only rarely found 
in judicial utterances. We can clarify the analysis, if we consider the defini- 
tion of the Model Penal Code. Section 2.02(2)(c) of the Code provides: 


“A person acts recklessly with respect to a material element of an 
offense when he consciously disregards a substantial and unjustifiable 
risk that the material element exists or will result from his conduct. The 
risk must be of such a nature and degree that, considering the nature and 
purpose of the actor’s conduct and the circumstances known to him its 
disregard involves culpability of high degree.” 


Under this section it would be proper to convict a person of reckless homi- 
cide (murder or manslaughter depending upon the definition in a given state) 
if he drinks to excess at a country club, knowing full well that he must drive 
home. It ought to be possible to prove a conscious disregard of a substantial 
and unjustifiable risk that a highway death will result from his conduct. 


“It is inconceivable that a man can get as drunk as Edwards was on 
that occasion without previously realizing that he would get in that con- 
dition if he continued to drink. But he did continue to drink and pre- 
sumably with knowledge that he was going to drive his car back to, or 
close to, Lebanon over this heavily traveled highway. He knew, of 
course, that such conduct would be directly perilous to human life. From 
his conduct in so doing, it was permissible for the jury to imply ‘such a 
high degree of conscious and wilful recklessness as to amount to that 
malignity of heart constituting malice.’ . . .” 


In a great majority of the cases, however, drinking will not establish 
recknessness as defined above. Becoming grossly intoxicated increases the 
risk that the actor will do some harm, but the risk, in most cases, cannot be 
called substantial. The great majority of those who become drunk do not 
cause harms at which the criminal law is aimed (or so it seems fair to guess). 
The man who becomes drunk at home, having planned to stay home, or the 
man who drinks to excess at his club, intending to take a taxi home, does 
not in common experience create a “substantial risk” of any serious harm 
provided the term “substantial” is to be respected. Furthermore, the Model 
Penal Code definition refers to those who act recklessly in respect to the ma- 
terial elements of some particular crime. The risk disregarded in reckless 
behavior must be the risk that a material element “exists or will result” from 


49 Edwards v. State, 202 Tenn. 393, 398, 304 S.W.2d 500, 503 (1957). 
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the actor’s conduct. Even if one were to insist that extreme drunkenness 
raises a serious risk that harmful conduct of some sort will follow, one could 
hardly demonstrate forensically, in most cases, that a particular risk had been 
disregarded by the decision to become drunk. Drinking to excess falls 
under the definition only in a few situations where the actor foresees what 
he will be called upon to do and knows something of the hazard which 
drunkenness creates in respect to that conduct. 


Intoxication as an Equivalent of Recklessness 


What is the justification for the American law’s refusal to accept evi- 
dence of gross intoxication to rebut the mens rea in crimes of “general 
intent,” i.e., crimes of recklessness? If becoming very drunk can be judged 
reckless only in a few situations, is it sound to reverse that result in sub- 
stantial measure by not permitting the actor to disprove awareness of risk 
by the fact of drunkenness? 

Professor Glanville Williams takes the view that the English law is 
contrary to the American law. 


“Although no judge has hitherto said in so many words that drunken- 
ness can negative recklessness, this is an inevitable consequence of ac- 
cepted principles; and it is clearly implied in Lord Birkenhead’s dictum 
quoted above.” °° 


The opinion to which the quotation makes reference is Rex v. Beard,5' 
in which the judge asserted that the rule permitting a “specific intent” to be 
disproved by intoxication is, “on ultimate analysis, only in accordance with 
the ordinary law applicable to crime, for, speaking generally ..., a person 
cannot be convicted of a crime unless the mens was rea.” 5? The Court of 
Criminal Appeal of New South Wales has taken a position in agreement 
with Professor Williams’ estimate of the English authorities. 


“In our view, the notion that drunkenness can negative recklessness as 
an ingredient .. . of murder is implied in Lord Birkenhead’s dictum... . 
Drunkenness of a high degree, therefore, may in rare cases operate to 
rebut reckless indifference to human life, although, as the onus is on 
the prosecution, it is not strictly speaking a rebuttal, but as it involves 
a state of mind, it becomes relevant in the same way as in the specific 
intent cases.” 5% 


The proponents of this position are strengthened by the fact that it is 
precisely the awareness of risk which is the essence of the moral culpability 
in respect to recklessness. If the risk perceived by one who chooses to drink 


50 WiLLiaMs, CriIMINAL Law 379 (1953). 
51 [1920] A.C. 479. 
52 Id. at 504. 


53 Regina v. Stones, 72 N.S.W. Weekly Notes 465, 471 (1955); Snelling, Drunken- 
ness and Criminal Responsibility, 30 Austi. L.J. 3 (1956). 
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heavily is not high, the result of refusing to consider the fact of gross in- 
toxication when we judge the risks the actor perceived at the time harm 
was caused is bound to be disproportionate culpability. He is, in fact, 
punished for becoming very drunk and causing harm, the risk of which he 
did not foresee when he chose to drink and the risk of which he could not 
foresee when he caused the harm. Many observers reject such a result and 
would recognize the social danger of gross intoxication by a general crim- 
inal prohibition of becoming “drunk and dangerous.” Of course, if neg- 
ligence suffices to establish criminality the actor would be held to whatever 
standard of negligence was adopted. 

Supporters of the existing American law emphasize the risk-creating 
character of choosing to become very drunk. Any definition of reckless- 
ness will make significant “the nature and purpose of the actor’s conduct,” to 
use the formulation of the Model Penal Code. Drinking to the point that 
the powers of the actor fail has no affirmative social value to counterbalance 
the danger of harm created. Throughout our culture there is a general 
understanding that inebriation does reduce the drinker’s capacity to estimate 
risks. Although it would be difficult, in any given case, to demonstrate in 
court what risks an inebriate disregarded when he drank, there is a relation- 
ship, in common experience, between drinking and risks of a certain kind, 
and most persons are probably aware of the fact. Excessive drinking, having 
lessened inhibition, often brings out violent and aggressive characteristics. 
Sadistic and brutal acts of a physical sort are not an uncommon result of 
drunkenness. The acts punished by the crimes of homicide, maiming, rape, 
assault, and battery are often linked to gross intoxication. For these reasons, 
it seems fair enough to postulate a general equivalence between the risks 
created by the drunken actor and the risk created by his becoming drunk. 

It is unlikely that it would be satisfactory to create a general offense of 
becoming “drunk and dangerous.” °* The penalty for this offense would 
not be heavy lest the legislation be nullified in all but the cases of great harm. 
If the offense of “drunk and dangerous” were punished by a heavy penalty 
and if the crime were prosecuted only when the harm caused by the drunk- 
enness was great, the result would be very similar to that reached under the 
present law. 

The Model Penal Code, influenced partly by the reasons set forth above 
and partly by “the weight of the prevailing law,” proposes “on balance, that 
the Code declare that unawareness of a risk of which the actor would have 
been aware had he been sober be declared unmaterial.” 5° 


The Inexperienced Drinker 


Professor Hall’s point that we ought to make special exculpatory pro- 


54 Such a proposal is made in Wituiams, CriminaL Law 382 (1953). 
55 MopeL Pena Cope § 2.08, comment (Tent. Draft No. 9, 1959). 
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vision for the inexperienced drinker deserves comment. Professor Hall would 
provide a defense to all who cause harm while grossly intoxicated, provided 
they have had no personal experience of being dangerous while drunk. Such 
a person, it may be argued, not only is unaware of creating a serious risk when 
he drinks but, indeed, his personal experience leads him to believe that he 
does not do so. Yet this resolution of the relationship between drunkenness 
and criminality is not a happy one. There is the practical point that it 
will be very difficult to litigate the actor’s previous experience with alcohol. 
Secondly, if previously experienced danger signals ought to establish culpa- 
bility, it is not sound to limit these signals to instances of actually becoming 
dangerous. Surely the “morning after” may be an occasion for a moment 
of personal moral instruction even though the “night before” did not erupt 
with overt disaster. Obviously this kind of factor cannot be the subject 
of litigation. Most importantly, it is necessary to repeat, our culture does 
not fail to give warning about drunkenness. The risks involved are so widely 
advertised that few can claim surprise and be believed. Finally, the case 
which most clearly calls for exculpation can be cared for under rules govern- 
ing involuntary gross intoxication. The person who does partake of liquor 
not knowing, either vicariously or through personal experience, about the 
effects of alcohol does not become intoxicated voluntarily. 


Pathological Intoxication 


There are rare cases of surprise that can be established, however. A dis- 
proportionate, atypical reaction to a small amount of alcohol can occur be- 
cause of a bodily abnormality. The reaction may well be quite violent. An 
example is provided by Podolsky in The Chemical Brew of Criminal Be- 
havior: 


“A twenty-year-old man, living alone with his mother, stabbed her to 
death with a kitchen knife, inflicting many wounds on her body. In 
the five days preceding the murder he had worked hard and had had 
but irregular meals. Also, there had been some quarreling with his 
mother over money. On the morning of the day of the murder he 
struck her, a very unusual act for which he apologized. He ate poorly 
on that day. He had his last carbohydrate meal at noon. Between 
9 and 10:30 P.M. he drank four pints of mild ale. At 11 P.M. there was 
again a quarrel with his mother over money and she pushed him out of 
her room. At this moment he suddenly felt thirsty, went to the kitchen 
to get a bottle opener, saw a knife, and then ‘something came over’ him: 
‘I was like a homicidal maniac.’ He stabbed his mother to death, then 
realized what he had done, wiped the knife for fingerprints, washed and 
dressed, and left the house. There is a gap in his memory for seven hours 
following the crime. The next day, he gave himself to the police and 
made a full statement. 

“After the patient’s arrest, his family physician notified the defense 
that two years prior to the crime a sugar tolerance curve had shown a 
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tendency to hypoglycemia. Hill and Sargent performed a number of 
tests which showed that the prisoner was definitely suffering from hypo- 
glycemia. They expressed the opinion that his blood sugar at the time of 
the crime must have been below 100 mgm. and that his brain at that time 
was functioning abnormally, and that his judgment was impaired at that 
time.” = 


The present law contains no provision for such a case, although in some 
instances perhaps the rules respecting insanity might come into play. The 
debate would revolve around the question whether the violent reaction was 
brought about by “mental disease.” In Martinez v. People,®* a Colorado 
opinion, an instruction was requested, “ ‘If you believe . . . the defendant was 
pathologically intoxicated on March 22, 1949, and by reason thereof could not 
distinguish between right and wrong, or was unable to choose the right and 
refrain from doing the wrong, you must find this defendant not guilty.’ ” The 
requested instruction defined “pathological intoxication” as “ ‘an acute mental 
disturbance due to large and sometimes small amounts of alcohol and mani- 
festing over a short period of time excitement or furor with confusion and 
hallucinosis followed by amnesia.’” The instruction was denied. 

In affirming the denial, the Colorado Supreme Court first complained 
that no authority was cited which recognized “pathological” intoxication as a 
defense. The court did not consider that the defense might be recognized 
as an application of the principle that men should be seriously punished only 
on the basis of what they know or ought to know. In situations of patho- 
logical intoxication, the violent and abnormal effects of drinking are com- 
pletely surprising to the drinker, without warning in experience or educa- 
tion. In these rare cases the consequence of even a single drink may, in 
reality, be more lurid than the fertile imagination of the most dedicated pro- 
hibitionist. The legal consequence of this effect of alcohol ought to stand on 
a different footing from the consequences which the drinker must bear when 
he drinks a great deal and becomes as drunk as he has reason to expect. 

Further in Martinez the court objected that no authority was cited in 
support of the definition of the term “pathological intoxication.” Defense 
counsel should, of course, have given the court whatever expert help it re- 
quired to live comfortably with the word. More importantly, he should have 


5645 J. Crim. L.,C. & PS. 675, 676 (1955). “A student aged 20 was charged with 
the murder of his mother, who was an American, in her London flat. Two physicians 
. . . knew that before he killed his mother he had drunk 4 pints of beer. They gave 
him this quantity of mild beer and found that his sugar content was lowered. Tested 
with an electroencephalograph, the impulses from his brain were found to be erratic 
and definitely abnormal when his blood sugar was reduced. . . . The jury . . . found 
him guilty but insane. . . .” Reported in a London Letter, 122 A.M.A.J. 190 (1943). 
See also Haccarp & JELLINEK, ALcoHOoL ExpLorep 227-30 (1945). Banay, Pathological 
Reaction to Alcohol, 4 Q. J. Srup. on Atcouor 580 (1944), is a review of the literature 
and case reports on pathological intoxication. 


57124 Colo. 170, 179, 235 P.2d 810, 815 (1951). 
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established with medical testimony that the matter about which he argued 
was a real case. The court next wrote, “[I]f any such defense is recognized 
in law” it would be entitled to consideration only in connection with the plea 
of not guilty by reason of insanity. The reason was not given. It does not 
seem probable that psychiatric hospitalization, of the sort appropriate for the 
insane, would be indicated in these cases. The special plea, of course, gives 
notice of the general thrust of the defense and perhaps a pre-trial medical 
examination might provide a safeguard against the false assertion of the de- 
fense. Yet the danger of winning freedom with a false claim of a pathological 
intoxication is not great. The claim does not succeed unless it is believed. 
Finally, the court set the entire issue aside with the observation that there 
was no evidence of any kind of intoxication. 

Thus, Martinez is not an authority which denies a defense based upon 
the grossly abnormal effect of alcohol or other intoxicant. Indeed, the in- 
struction, in its definition of “pathological intoxication,” did not speak of 
an abnormal reaction to alcohol. In a well prepared, well pleaded case it 
may be hoped that such a defense would command assent. 

The Model Penal Code draft does make provision explicitly for the 
situation. “Pathological” intoxication is made a defense if by reason of the 
intoxication the actor is deprived of mental capacity to the degree necessary 
for establishing insanity. The term is defined: “ ‘[P]athological intoxication’ 
means intoxication grossly excessive in degree, given the amount of the in- 
toxicant, which is caused by an abnormal bodily condition not known to 
the actor.” 5° 


Involuntary Intoxication 


The opinions often say that involuntary intoxication provides a defense 
and the Model Penal Code draft is in agreement, although the draft prefers 
the phrase “intoxication which is not self-induced.” *® 

Examples of the defense of involuntary intoxication are not easy to find. 
One can construct cases of persons who know not what they drink, who are 
forced to drink under threat, who are tricked by fraud, or who are given 
an intoxicating drug by a physician who misconceives its effect; cases in 
which the defense is successful simply do not exist in the books. 

The opinions that can be found take a hard line of defining “voluntary.” 
A case summarized by Professor Hall makes the point. 


“A college student under eighteen, who had never before tasted in- 
toxicating liquor, was given a ride by the deceased in his automobile. 
The latter had been drinking heavily and insisted that the boy partici- 
pate, became abusive and threatened to put him off in the Arizona desert 
if he refused. The court, noting that the ‘defendant, being alone, penni- 


58 Move. Penat Cope § 2.08(5)(c) (Tent. Draft No. 9, 1959). 
59 Td. § 2.08(4). 


SPRING | INTOXICATION 19 


less, and fearing that he might be ejected and left on the desert did drink 
some beer and whiskey,’ nonetheless held that involuntary intoxication 
‘must be induced by acts amounting in effect to duress.’ ” © 


The Model Penal Code has taken a similarly tough stand. Section 2.08(4) 
makes intoxication a defense if it is not self-induced. In section 2.08(5) the 
definition of “self-induced intoxication” excludes the case of one brought 
to drunkenness by “such duress as would afford a defense to a charge of 
crime.” *! The definition of duress is found in section 2.09(1) of the Code: 


“(1) It is an affirmative defense that the actor engaged in the conduct 
charged to constitute an offense because he was coerced to do so by the 
use of, or a threat to use, unlawful force against his person or the person 
of another, which a person of reasonable firmness in his situation would 
have been unable to resist.” ®? 


In the case of the college boy crossing the desert it is hardly possible 
to assert that the driver used or threatened to use such force against the boy’s 
person “which a person of reasonable firmness in his situation would have 
been unable to resist.” The requirement of inability puts the test of volun- 
tariness for this purpose too high. What may be needed in the Code is a 
separate definition of duress for purposes of the intoxication section. Refer- 
ence could be made to a “person of reasonable firmness” in the “situation” 
of the actor but the test should ask whether that person would have resisted 
not whether he was able to do so. To do that would take into account the 
choice of evils facing the actor. 

The present law presumably would not recognize a defense of in- 
voluntary intoxication unless the criteria of M’Naghten’s rule were met (or 
of the “irresistible impulse” test in states which employ it). Nor will invol- 
untary drunkenness exculpate under the Model Penal Code unless the actor’s 
mental state is similar to that which would provide a defense had the dis- 
orientation been produced by mental disease. If a person who suffers from 
a psychological disorder which does no more than to make lawful behavior 
difficult has no defense to crime, an intoxicated person ought not to be in a 
better position even though his intoxication is involuntary. 


Alcoholism and Its Effects as “Insanity” 


May not an alcoholic have a defense to crime because his alcoholism 


60 F{att, GENERAL PRINCIPLES oF CriMINAL Law 539 (2d ed. 1960). 

61 Mopet PenaL Cove (Tent. Draft No. 9, 1959). 

62 Move, Pena Cope (Tent. Draft No. 10, 1960). 

63 Mopet Penat Cope § 2.08(4) (Tent. Draft No. 9, 1959), provides: “Intoxication 
which (a) is not self-induced or (b) is pathological is an affirmative defense if by 
reason of such intoxication the actor at the time of his conduct lacks substantial capac- 
ity either to appreciate its criminality or to conform his conduct to the requirements of 
law.” 
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is “mental disease” by virtue of which the defense of insanity may be estab- 
lished? The question turns upon the further questions, is alcoholism a 
“mental disease” and what sorts of mental disease does the law recognize as 
establishing irresponsibility? 

The chronic alcoholic when sober is not hallucinated. His memory and 
intellectual faculties function reasonably well. * When the alcoholic is sober 
he has sufficient capacity to obey the law. At present psychiatry does not 
seem to recognize a psychosis which gives rise to an uncontrollable urge to 
drink although heavy drinking may be a symptom of a psychosis having 
other related characteristics of disordered behavior and psychic life.® 

Whether a person has or has not a “mental disease” is for the doctors 
to tell us. If medical experts can identify a true mania a potu, the only ques- 
tion remaining is whether it is the sort of disorder which provides a defense 
under the legal tests for insanity. Something more than frequent drunken- 
ness, however, must be shown to establish a mental disease which will excuse 
crime.®* Evidence of a disordered psychic life which leads to the behavior 
must be presented. The problem is simply this. There is “something wrong” 
with anyone who drinks excessively but to provide defense to a charge of 
crime, it must be “something wrong” of a very serious sort, truly rooted in 
a tortured soul and not in a taste for bourbon. Any of the accepted tests 
of responsibility leave this question open for litigation. 

Taking the second question, let us restate the principal test of responsi- 
bility and apply the question to it. The rule in M’Naghten’s case will, if 
satisfied, provide a defense in every American jurisdiction. That formula- 
tion, the widely discussed “right-wrong” test, would exculpate a defendant 
if he “was labouring under such a defect of reason, from disease of the mind, 
as not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong.” Would a 
psychotic compulsion to drink, assuming one can be shown, meet this test? 
There is a serious question. Under M’Naghten only those diseases of the 
mind are operative which impair knowledge about the nature of the for- 
bidden act or knowledge concerning the wrongness of the action. If a psy- 
chotic state has impaired the capacity for knowing, the defense exists but, 
as M’Nagbhten is often applied, mental disorders which impair the capacity 
to control conduct do not establish the defense. A person who is unable 
to refrain from drinking alcohol and in the process of drinking blots out his 


64 See the opinion in United States v. MacLeod, 83 F. Supp. 372 (E.D. Pa. 1949). 

®5 See Haccarp & JELLINEK, ALCoHoL ExpLorep c. vir (1945); Lewis, Psychiatric 
Resultants of Alcoholism, Alcohol and Mental Disease, 2 Q. J. Strup. on ALconoL 292 
(1941). 

66 See section 4.01(2) of the Model Penal Code’s treatment of responsibility: 
“The terms ‘mental disease or defect’ do not include an abnormality manifested only by 
repeated criminality or otherwise anti-social conduct.” Mopet Penat Cope (Tent. Draft 
No. 4, 1955). 
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capacity to know, ought to be in no better position than a person who has 
lost control in some other respect. In short, reason-impairing drunkenness 
resulting from a compulsion to drink ought to establish a defense under the 
M’Naghten rule only to the extent that other mental disorders which under- 
mine control achieve a similar result. Other tests of responsibility which are 
formulated to take impairment of self-control into account, such as the 
“irresistible impulse” test or the standard adopted in the Model Penal Code,** 
would, of course, not present this issue. The question would be, has the 
disease affected self-control to the extent required by the formulation? 

The recent responsibility test of the Court of Appeals for the District 
of Columbia in Durham v. United States ®* (“An accused is not criminally 
responsible if his unlawful act was the product of mental disease or defect”) 
would employ a different approach. Under this formulation any kind of 
mental disease will make out a defense provided only that the criminal act 
is the “product of” the disease. The test is satisfied if the medical profession 
classifies a condition as a “mental disease” and recognizes a causal connection 
between the disease and the act. 

While alcoholism may not be a mental disease recognized clinically, 
heavy drinking is often a symptom of deep mental disturbance.® If the evi- 
dence concerning the defendant’s psychic disorientation is such as to satisfy 
the medical experts that the defendant suffers from some recognized mental 
disorder, he should not be treated by the law in a way different from others 
simply because his disorder brings him to an excessive use of alcohol. The 
appellate cases leave the writer with the impression that advocates have not 
been skillful in pressing this point. Defense lawyers tend to lay stress on the 
gross intoxication without attempting to probe carefully into the underlying 
psychic disorder which may be allied with the drunkenness. Perhaps the 
failure is explained simply by the lack of defense funds available in most cases 
of this sort. At any rate it is true, in today’s law, that insanity will exculpate 
completely; drunkenness will not. Therefore, defense strategy should focus 
attention clearly on the former factor in the intoxication cases. 

Mental disease which has been caused by excessive drinking will excul- 
pate to the same degree as any psychosis having a different origin. The law 
does not probe into the cause of “settled” insanity.7° A different problem 


87 See Move Pena Cope § 4.01(1) (Tent. Draft No. 4, 1955): “A person is not re- 
sponsible for criminal conduct if at the time of such conduct as a result of mental disease 
or defect he lacks substantial capacity either to appreciate the criminality of his con- 
duct or to conform his conduct to the requirements of law.” 

68 214 F.2d 862 (D.C. Cir. 1954). 

69 See the treatment of symptomatic drinking ir Haccarp & JELLINEK, ALCOHOL Ex- 
PLORED 216 (1945). 

70 Perkins v. United States, 228 Fed. 408 (4th Cir. 1915); Beasley v. State, 50 Ala. 
149 (1873); Cochran v. State, 65 Fla. 91, 61 So. 187 (1913); State v. Kidwell, 62 W. Va. 
466, 59 S.E. 494 (1907). 
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does exist with respect to temporary disorientations which may follow a 
long period of overindulgence. These disorders are not at all the same as 
drunkenness. They may occur when all the alcohol is out of the blood 
stream. 

Britts v. State ™ is a rare case on two counts. The decision overturns a 
jury verdict on the ground that the evidence demonstrated beyond “any 
reasonable question” that the appellant was not legally responsible. Secondly, 
the disease of the mind which the evidence proved with such certainty was 
a temporary condition, alcoholic hallucinosis, brought about by ten days of 
heavy drinking. The defendant, who allegedly assaulted a policeman, was 
no longer intoxicated at the time of the act. 

The defense of insanity should be available without regard to the length 
of time that a disease of the mind persists. Therefore, “temporary insanity,” 
if it is truly a mental disease, clinically validated, and if it affects cognition 
or capacity for control to the degree required for exculpation, ought to 
establish irresponsibility as well as insanity which endures. The principle 
is somewhat obscured by two facts. The term “temporary insanity” is 
popularly used to refer to the state of mind which accompanies a violent 
outburst of passion or emotion. Thus a great anger or fear is supposed to 
be the product of “temporary insanity.” But a violently emotional reaction 
to circumstances does not exculpate, nor can such a state of emotional dis- 
turbance be classified as a disease or defect of the mind. Secondly, most 
serious mental diseases are not temporary. A temporary psychosis is as rare 
as a temporary cancer. Therefore, the number of valid instances in which 
mental disease of short duration can be found are, obviously, few. Never- 
theless, when an instance is found the actor, affected by the short-run disease, 
is not responsible. 

In respect to mental disease brought on by bouts of drunkenness over 
the years, a special question may be raised. In a sense it is true that an actor, 
who by drinking destroys his powers of perception or self-control, bears 
responsibility for his ultimate state. Does it follow that mental disorder 
produced by long term alcoholic behavior should be given a different effect 
in the law from insanity not produced by “voluntary” behavior? The law 
is clear. Lack of responsibility can be shown by “settled” insanity without 
regard to the chain of causation.” To give the genesis of mental disorder 
a legal effect is to put upon the processes of litigation an impossible task. 
If the full exculpatory effect of mental disease were denied to those ill- 
nesses which are related to unwise choices in life, many cases other than 


71 158 Fla. 839, 30 So. 2d 363 (1947). But cf. People v. Lim Dum Dong, 26 Cal. App. 
2d 135, 78 P.2d 1026 (1938). Clinical cases are discussed in Wallis, Alcoholic Hallucinosis, 
43 Royat Nava Mep. J. 29 (1957). This article describes patients who, after over- 
indulgence, experience auditory hallucinations and delusions, usually of a paranoid sort. 
During these experiences the subjects suffer serious impairment of mental powers. 


72 See note 70 supra. 
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those of the alcoholics would be involved. We need only recall that general 
paresis was a not-uncommon consequence of syphilis. 

One final word about mental disease and intoxication. Drunkenness often 
produces amnesia and hence the intoxication cases sometimes raise the issue 
whether a defendant has a defense to crime if he can establish an inability 
to recall his actions." The crucial moment in a criminal case is the moment 
of action. What does the failure to remember tell about the accused’s mental 
state at the instant of action? Unless the reply to the question can be em- 
ployed to prove that the defendant suffered a mental disease of the sort which 
releases actors of responsibility, the fact of amnesia would be irrelevant to 
guilt, although it may well be important on the issue of a fair trial. The 
defendant whose mind is unable to recall is seriously handicapped in helping 
to prepare a defense. Whether the victim of amnesia should be brought to 
trial is an issue beyond the scope of this paper. 


Intoxication by Other Substances 


The provisions of the law respecting alcoholic intoxication apply, of 
course, to intoxication by other substances—drugs, for example.7* The in- 
clusive character of the Model Penal Code’s definition of intoxication prob- 
ably reflects the present law. “Intoxication means a disturbance of mental 
or physical capacities resulting from the introduction of substances into the 
body.” 75 

This aspect of the law has little practical importance in the case of 
narcotic drugs. Contrary to popular and widely believed opinion, the opiates 
do not creat sex fiends or wild criminal personalities. The effect of a narcotic 
drug is to make the addict less aggressive, without any great interference 
with mental powers. The addict is, in some sense, “normal” while he is under 
the influence of the drug. A great many addicted persons can apparently 
function quite efficiently, at high levels, as long as their need for narcotics 
is satisfied. 


“It is a common popular belief that opiates per se (apart from the 
phenomenon of physical dependence) directly incite otherwise normal 
persons to violent assaultive criminal acts, including sexual crimes. This 
view is not tenable. Opiates are quieting drugs that repress hostile urges, 
create a passive, dreamy state and depress sexual drives. On the other 
hand, the opiates are valuable to criminals in other ways. They allay 
anxieties and, therefore, supply a kind of a ‘dutch courage’ which may be 


78 See, e.g., Thomas v. State, 201 Tenn. 645, 301 S.W.2d 358 (1957). 

74“The general rule is that the voluntary use of drugs, like the voluntary use of 
alcohol, is not a defense to murder (in the absence of mental disease resulting therefrom), 
although in some situations it may be pertinent with respect to the degree of that crime 
by negating the existence of the specific intent to kill.” State v. White, 27 N.J. 158, 165, 
142 A.2d 65, 68 (1958). 


7 Move, Penat Cope § 2.08(5) (a) (Tent. Draft No. 9, 1959). 
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valuable to criminals in the commission of certain acts such as petty 
thievery. It is particularly important to note that this ‘dutch courage’ is 
achieved without any great deterioration in mental ability or manual 
dexterity, such as is induced by alcohol and other drugs.” 


It is the withdrawal of the drug which spurs the addict to action. His 
anguish is intense. If he has no money to buy narcotics he will often turn 
to crime to obtain money or the drugs themselves. The addict is accountable 
in these circumstances both under the present law and under the Model 
Penal Code. 


“Although the terms mental disease and mental defect in the irresistible 
impulse and Durham tests themselves call for definition, we see no ex- 
pansive view of them which would embrace this case. Defendant’s psy- 
chiatrists do not find any mental illness because of or independent of the 
use of drugs. At best, we have a case in which drugs were voluntarily 
taken and in which defendant again had free choice (in the sense of the 
absence of impairment by disease or disorder of the mind) to turn him- 
self in for treatment at all times when by virtue of the taking of drugs 
his behavior was restored to ‘normal’ (to use the psychiatrist’s term). 
Defense counsel was unable to find any authority which would equate 
the bodily demand for drugs during withdrawal to an insane compul- 
sion which excuses.” 77 


7 AmerICAN MepicaL Ass’n, Councit ON MENTAL HEALTH, REPORT ON NARCOTIC 
AppicTION 24 (1957). 
™7 State v. White, 27 N.J. 158, 164-65, 142 A.2d 65, 68 (1958). 





THE GERMAN DRAFT CRIMINAL CODE 
1960-AN EVALUATION IN TERMS OF 
AMERICAN CRIMINAL LAW 


BY GERHARD O. W. MUELLER * 


TRIBUTE 


During his long service to our nation as a criminal-law scholar, Dean 
Harno has spoken out on many topics of his chosen field. His periodical 
contributions to criminal law are among the most respected. One such 
article, perhaps least recalled, yet deserving much attention, is his discourse 
on the Rationale of a Criminal Code. Although written nearly a quarter 
century ago, Dean Harno’s Rationale is so timely—perhaps timeless—that 
even if this paper were not dedicated to him, I should have chosen the 
Rationale here as a guide and frame. 


I 


INTRODUCTION 


(1) American Views on Codification 


There is virtually no disagreement among American scholars about 
the aims and methods of penal code draftsmanship. But there is disagree- 
ment on whether or not we are ready to codify what we have. At least 
three views are extant on this point. 

(1) The conservative view holds that unless and until the academicians 
have so far succeeded in systematizing criminal law and in reducing it to 
well-defined principles, codification should not be attempted, else it would 
turn into little more than a casuistic and digest-like statement of the law. 
Moreover, the conservatives say, the available criminological data are in- 
sufficient, so that their legislative affirmance is not feasible. 

The conservative view was expressed long ago by our great criminal 
jurist, Joel Prentice Bishop: “Let me suggest, therefore,” he said, “that we 
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suspend our quarrel over this question of codification until our law has re- 
ceived such juridical culture as to inform us, and enable us to agree among 
ourselves, just what and how many are its elementary principles, reduced 
to their smallest proportions. We have already seen that to ascertain this 
is the proper work of the jurist; it is absolutely outside the functions of the 
judge.” The conservative view still has many adherents in America, and 
their reasoning is simple: Bishop was right in 1888. Virtually nothing has 
happened since to ascertain the “elementary principles, reduced to their 
smallest proportions,” hence, codification is inappropriate at this time. 

(2) The opposing view holds that the academicians will never succeed 
in the above task because they are always much too impractical in outlook, 
or too lazy, or too incompetent, or too slow, or will never agree, and that 
if we were to wait for the final word from either the legal academician or 
the criminologist, we could wait till Domesday. Hence, we might as well 
terminate the existing chaos (so it is said) and do as good as we can by 
codifying what we have and know. 

This view is predominant among American judicial councils and legis- 
lative reform committees. The results may be met in the daily practice of 
the courts applying the state “penal law” or “code,” which is the product 
of such reasoning. Not even Wisconsin forms an exception to this position, 
though the Wisconsin effort shows the exercise of more than customary 
intelligence in “codification.” # 

(3) There is an ambitious third view, as thoroughly American as can 
be, of almost boundless confidence and spirit: Yes, it is true that our law 
is not yet systematized and reduced to its principles, and it is true that 
criminology is far from being able to give us final answers. And just be- 
cause of that we should codify and in doing so achieve the penultimate 
perfection in theoretical schematization and systematization, using the best 
available criminological knowledge, but leaving things flexible enough to 
permit ready improvement if and when new knowledge becomes available. 
But we certainly cannot content ourselves with, in essence, casuistically 
repeating in code form all the cobwebbed nonsense which is mixed in with 
the sound wisdom of the ages. 

This view corresponds most nearly to the position which the American 
Law Institute has taken. Obviously, compromises with original high stand- 
ards and ideals had to be made, but on the whole, the work proceeds with 
unabated enthusiasm and confidence. Whether the codifiers will reach the 
high mark they set for themselves—which is to be hoped—we cannot tell 
until the finished product is before us.* 


* Bishop, The Common Law as a System of Reasoning——How and Why Essential 
to Good Government; What Its Perils, and How Averted, 22 Am. L. Rev. 1 (1888). 


3 See Remington, Criminal Justice Research, 51 J. Crim. L., C. & P.S. 7, 10 (1960). 


*In general, see Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. 
Rey. 1097 (1952), and numerous other writings by Professor Wechsler. 
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(2) Codification and Reform in America and Germany 


After many years of contemplation, observation, and preparation, 
America began her criminal-law reform in the early 1950’s. It was—typical 
for America—private initiative, rather than government determination, 
which initiated the enormous effort of creating a Model Penal Code. The 
story is too well-known to require repetition here. From 1953 to date, 
under the able leadership of Chief Reporter Wechsler, twelve volumes of 
drafts and comments have been placed before the membership of the 
American Law Institute, and the Institute’s debates are recorded in several 
volumes of the Proceedings of the American Law Institute. Unfortunately, 
the debates of the reporters and consultants have not been publicly pre- 
served. The twelve volumes of tentative drafts cover about 2,000 printed 
pages of 4%” by 7” print block and, of course, the work is not yet com- 
pleted, though it is gradually nearing completion. The American Law Insti- 
tute’s effort is unprecedented in the annals of Anglo-American law, both 
as to volume and quality. 

At about the same time, the Government of the German Federal 
Republic determined that the time had come for its own criminal-law re- 
form. The existing German Penal Code is now three generations old, though 
it is no longer really the code of 1871; but rather, constant amendments 
have kept it fairly in step with the necessities of the times. Much has been 
learned since, often the hard way, and—at least in the opinion of the Min- 
istry of Justice—a nation which now prided herself in good government 
and economic progress certainly did not want to fall behind in her cultural- 
political duty of protecting the citizenry against crimes through the latest 
known methods of crime control. 

For Germany there were several precedents for such an undertaking, 
foremost the creation of the Imperial Penal Code in 1871, but especially 
the reform efforts of the early twentieth century when almost all German 
criminal-law scholars combined to create a sixteen-volume work, Com- 
parative Treatment of German and Foreign Criminal Law (1905-1909), 
preceding various, although unsuccessful, drafts of a new German penal 
code.5 The reform work is now completed. The government draft is be- 
fore Parliament and the final step is up to the politicians who, significantly 
enough, constantly consulted with the draftsmen and advisers so as to avoid 
subsequent political snags on the floor of Parliament. The proceedings of 
the draftsmen’s conferences were constantly reported in the Zeitschrift fiir 
die gesamte Strafrechtswissenschaft and the printed drafts, comments, and 
accompanying materials are now before us in twenty-six volumes, covering 
over 9,000 pages of 5¥4,” by 10%” print block. Lawyers from all branches 


5For the history of these reform efforts, see Jescheck, German Criminal Law 
Reform: Its Development and Cultural-Historical Background, in Essays 1n CRIMINAL 
SciENcE 393 (Mueller ed. 1961). 
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of the profession, including several German professors of criminal law, have 
participated in this magnificent task. The criminologists were consulted on 
all criminological issues, and experts from near and far were heard. Com- 
parative studies were undertaken by the Institute of Foreign and Inter- 
national Criminal Law at the University of Freiburg, i.B., Germany, so that 
no innovation of foreign penal law remained undetected. Surely, nothing 
further could possibly have been done to provide knowledge and enlighten- 
ment for the purpose of drafting the code. The task of the German drafts- 
men had been eased by the fact that the Germans had long ago discovered 
the “elementary principles, reduced to their smallest proportions”—to quote 
Mr. Bishop once again. No major debates were carried on to determine 
whether or not the time was right for re-codification of the German law. 
The German Government took this for granted, though doubt about the 
need for re-codification was expressed in various quarters. There had been 
over a century and a half of systematic study and analysis prior to the 
present codification effort. As a matter of fact, even at the halfway mark, 
during the 1870's, the theoretical problems of doctrine had undergone so 
much analysis that the codifier at that time could proceed with relative 
unperturbedness to put into a code the German criminal law in its most 
concise possible form, and with a fairly logical crime concept pervading 
the entire code. Today this crime concept is even more refined, though 
certainly in basic accord with that of the halfway point in the Imperial 
German Penal Code. On the criminological side, the Germans seem to 
have been convinced that, on the whole, the “auxiliary sciences” have not 
succeeded in proving anything which would require a radical departure 
from the wisdom of the ages, though they did avail themselves of the 
benefit of some relatively modern correctional inventions—with, inciden- 
tally, no more heuristic proof of their efficacy than we have in this country. 


(3) The American Evaluation of the German Draft Penal Code 


The Ministry of Justice of the German Federal Republic has invited 
a number of foreign experts on criminal law to comment on the German 
draft in the light of juridical experience in foreign countries. Such a re- 
quest was received by the Comparative Criminal Law Project of New York 
University, with sincere urgings to evaluate freely the German draft in the 
light of current American views on criminal law and criminology. This is 
indeed a formidable task, much beyond the capacity of a single individual 
whose possible bias may slant the evaluation. Let there be no mistake about 
it, the wide divergences of opinion on the current American scene increase 
the likelihood of such bias: we have fifty-seven distinct criminal juris- 
dictions in our nation, in competition—if not conflict—with another, and 
on the levels of adjudication and theory the disagreements exceed by far 
anything the codes may contain. The author, therefore, solicited the views 
of various American colleagues of the Advisory Committee of the Com- 
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parative Criminal Law Project, several of whom were kind enough to let 
him have the benefit of their views. All these opinions were considered, 
many are specially mentioned, and others are freely utilized throughout this 
paper. Among those whose views were particularly helpful are: Professor 
John LL. J. Edwards, Dalhousie University, Nova Scotia, Canada; Pro- 
fessor Roy Moreland, University of Kentucky; Professor Rollin Perkins, 
University of California (Hastings); and Professor Arthur H. Sherry, Uni- 
versity of California (Berkeley). The author is greatly indebted to them. 
The late Professor Edwin R. Keedy of the University of Pennsylvania had 
embarked on the task of aiding this evaluation when death took him from 
our midst. 

A number of our comments have become moot (and are therefore 
here omitted) because the defects we spotted were cured by alterations in 
the draft as it ultimately emerged. The crucial sections of the latest draft, 
the version introduced in the Upper House, and adopted by the Cabinet, 
to which this paper constantly refers, are appended. The instant paper will 
be made available to the Ministry of Justice of the German Federal Re- 
public in the hope that it may be of benefit during the last stages of the 
reform endeavor. 

It would exceed all bounds of reason to attempt an analysis of the 
entire draft code in one short paper. I prefer, therefore, to restrict myself 
to summary comments on the general scope of the code (ch. II.(1)), the 
sanctioning (ch. II.(2)) and procedural (ch. II.(3)) provisions in the 
General Part, as well as the Special Part (ch. II.(4)), and to concentrate 
instead more closely on the General Part (ch. III), .e., the principles and 
doctrines which provide the setting for the operation of a code, the molds 
into which the amalgamation of human conduct and specific norm is 
poured to form “crime.” 


II 


SUMMARY COMMENTS ON PENOLOGICAL AND PROCEDURAL QUESTIONS 


(1) The Aims of the Code 


Dean Harno pungently commented on the task of a reformer or 
codifier: 


“The study of aims must go deeply into the recesses of human behavior 
and motivation. It must take into consideration social attitudes that 
prompt an insistent demand for severe punishment. The builders of a 
systematic code should weigh the dangers of fashioning one which is 
too far in advance of the mores of the time. It would be unsafe as well 
as unscientific for them to assume that the retributive theory of punish- 
ment is a dead issue. Let anyone who doubts this statement open his 
eyes to what is going on about him. Let him consider the motivation 
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of the parent who chastises his child. . . . There can be no doubt that 
it would be preferable to give no consideration to the retributive theory 
in a schematic treatment of the subject of crime, for it is destructive of 
the ends which should be sought through a scientific modern code. Yet 
the desire for vengeance is so deeply rooted in human psychology that 
it would be a serious mistake for the drafters of a code not to grapple 
with it.” ® 


But while thus paying heed to retributive demands, Dean Harno also 
emphasized the theory of deterrence to which a modern code must cater. 
Long human experience and psychological knowledge have taught us that 
deterrence? influences human behavior. Yet controlled scientific studies of 
the effect of deterrence were as unavailable in 1937 as they are today. 
Rightly did Dean Harno observe that “punishment tends no longer to be 
an end in itself; it tends to lose its institutional traits and to become a 
mere procedure subordinate to social ends, to be weighed along with other 
procedures on the scale of their effectiveness in protecting society.” ® 

Under this view the threat of punishment (or punishment itself) is 
viewed as a stimulus directed upon the citizenry, in an effort to gain the 
response of pursuing social rather than asocial ends. In a modern schematic 
penal code we find the social ends listed in the “special part,” though in a 
negative manner, namely by specifying what the asocial ends are which 
the citizenry must not seek under threat of penalty. The several penalties, 
or punishments, including non-punitive measures and restraints, ordinarily 
are fully detailed in one segment of the “General Part” of a rational penal 
code. And so it is with the German draft code. An overall assessment 
reveals that without doubt the draftsmen have maintained great consistency 
in catering to this one great aim: the prevention of criminally undesirable 
conduct. The crucial provisions are, of course, those detailing the punish- 
ments and measures and thus positing the stimuli for the accomplishment 
of the aim, even though it must be recognized that the draft code permits 
of this strategic purpose of punishment only within the confines of a penal 
system limited by retribution. 

The German methods for the accomplishment of this aim are in accord 
with current American views, as posited by Dean Harno and as incorpo- 
rated in the Model Penal Code. The German draft’s principal methods are 
deterrence and, especially, retribution, in recognition of the fact that the 
deep-seated popular and ethical demands for retribution are strong be- 
havior motivants themselves, as psychiatrists constantly assure us. Retribu- 
tion, however, never appears alone; it is consistently tempered by the more 
rational demands of deterrence, reformation, and temporary incapacitation, 


6 Harno, supra note 1, at 551-52. 

* That “deterrence” in law means cruelty is an occasional psychiatric misconcep- 
tion, not a juristic one. 

8 Harno, supra note 1, at 554. 
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and always appears within the framework of a libertarian rule of law or 
legality principle. 


(2) Punishments and Measures 


In America, those advocating a positivistic system of penal law fre- 
quently make charges that a penal law which through its list of sanctions 
affirms what is right and disaffirms what is wrong is doomed to failure and, 
so it is argued, our American experience of a virtually steady nine per cent 
annual crime rate increase shows quite clearly. Surely something must be 
wrong with the reasoning behind such oral eruptions. The German Penal 
Code always has followed exactly the same policy which our common law 
has pursued, and the German draft code does so again: To affirm the right 
and to disaffirm the wrong! Nobody can be heard to assert that crime 
has not been kept properly under control in Germany by this method. If 
crime is rampant here, does it not stand to reason that we must seek our 
causes outside the ethical legal precepts of the common law of crimes? On 
that score the new German draft code is absolutely right in adhering to 
the time-honored and proven policy of affirming right and disaffirming 
wrong. That this policy cannot be called vindictive is a matter about which 
there is no disagreement among the experts of criminal law. 

In conformity with the scheme of the existing code, the draft continues 
a rigid differentiation between punishments, serving the ends of penal policy, 
and measures of safety and rehabilitation, serving the ends of correctional 
or criminological policy. This is known as the dual system, in contrast to 
a unitary system which attempts to accomplish all penal, correctional, and 
criminological aims by a single set of consequences flowing from crime. 
By way of example, our American indeterminate sentence caters to all 
penal, correctional, and criminological aims. It demonstrates the unitary 
system. In contrast, under the dual system of the German draft code, the 
defendant has to serve his determinate sentence (the indeterminate penal 
sentence being unknown) but may additionally be subjected to collateral 
correctional measures serving purely the ends of correction and the states’ 
desire for security. In view of this dualism, the German draftsmen found 
no need to determine the length of contemplated penal detention with all 
the penal, correctional, and criminological aims in mind. The penal de- 
tention of the draft code, viewed alone, therefore, conveys the impression 
of being rather retributive. The impression is lessened, however, if one 
considers the existence of all the criminological measures which may be 
applied in supplementation of the true punishments. 

While the separation of punishments (sections 43-80) from the measures 
of safety and rehabilitation (sections 81-104) is a matter of penal policy, 
it is at the same time one of convenience, arising out of compromise. Of 
course, the question immediately arises whether such a differentiation be- 
tween punishments and measures is at all realistic. On the one hand, it is 
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quite impossible today to execute any punishment which does not have a 
correctional character, i.e., once we have imprisoned the convict, we do not 
propose to store him in prison like a barrel of lager beer in the cellar. We 
have to do something with him, and such doing necessarily must have 
correctional character of the type most likely to benefit him. On the other 
hand, we must not deceive ourselves into believing that a non-punitive 
correctional measure, regardless of the beauty of the premises where exe- 
cuted, does not also have a punitive character. Even with the best menu, 
every correctional measure which deprives the convict of his accustomed 
liberty is a deprivation, and such is punishment. If it be kept in mind, 
therefore, that true punishments also have a corrective function, and that 
measures of safety and rehabilitation have collateral punitive effect, the 
dualism is more formal than real. Of course, according to theory, “measures” 
are not correlated with the guilt of the offender, but depend only on his 
dangerousness, his proclivities, and his status. In sections 81-104 we find 
provisions on detention in institutions for care and cure, drug and alcoholic 
hospitals and work homes, on protective surveillance, the revocation of 
licenses, on forfeiture, confiscation, etc. The codifiers have spared no 
effort to protect the public in case of proven proclivities, following the 
commission of prohibited acts, all within the confines of the rule of law as 
understood by Western civilized nations. 

As to punishments proper, in distinction to the Model Penal Code, 
there is no capital punishment in the draft, the maximum penitentiary sen- 
tence for time being limited to twenty years, with an occasional but very 
sparing use of life imprisonment. A glance at the section headings will 
convince the reader that the German draftsmen have thoroughly covered 
the range of punishments and statutory measures of safety and rehabilita- 
tion. It did come somewhat as a surprise, however, to find that the use 
of probation has been proposed with considerable restraint, namely to 
sentences of no more than nine months of jailing (sections 71-78), though 
parole (section 79) is available on a larger scale. Restraint in utilizing these 
modern correctional devices creates the impression that, as of yet, they 
are not full fledged partners of the true punishments under the draft’s dual 
system. This is also demonstrated by the rigid regulation of judicial sentenc- 
ing functions in the provisions on sentencing (sections 60-66). Here we 
find a list of factors which a judge must take into consideration in imposing 
either a regular or a milder or a more severe sentence, e.g., the motivations 
and objectives of the perpetrator, his attitude expressed through the deed 
and his effort at accomplishing it (will), the degree of violation of duty, 
the means of perpetration, and the culpably created harm, to name but a 
few. 

These are matters which in this country are more commonly dealt with 
in unofficial criminology textbooks, or in Guides for Sentencing, and in 
practice we achieve the consideration of such psychological aspects of the 
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deed and the doer by leaving our judges a relatively free hand for the 
exercise of their independent discretion under laws providing for open- 
ended and indeterminate sentences, or for the imposition of suspended 
sentences, of probation, etc., or ultimately by providing a choice within a 
relatively wide frame of minimum and maximum punishments. (The latter 
practice is adopted by the German draft code as well.) 

The sections dealing with punishment in case of violation of several 
laws by the same offender are clear, proper, and humanitarian (sections 
67-70). Unquestionably, they will prevent a lot of unnecessary argument 
at trial or on appeal. In addition, they are a guard against any possible 
legislative ambition to cumulate punishments by carving several crimes out 
of the same typical fact pattern.® 

Procedurally it is interesting to note that if an offender is tried for 
several offenses committed on different occasions, the court must find a 
unified sentence (sections 68-69). 

There are some very progressive provisions in the sections on sentenc- 
ing. Following Scandinavian experience, the draftsmen have employed the 
day-fine system, under which fines are assessed according to the daily 
earning capacity of the offender. These range from one to 365 fines each 
(section 55), a legislative provision which in this country would be im- 
mediately subjected to constitutional attack, although it is criminologically 
absolutely sound. The Germans also continue to apply the typical European 
“loss of rights” as a sanction and in so doing perpetuate a very wholesome 
and successful prophylactic sanction (sections 45, 99-102). We are crimino- 
logically behind the times in not availing ourselves of this device on a 
larger scale. 

Dean Harno demanded of a modern penal code that it provide not 
only for correctional measures, but also for the administration of those 
measures: 


“To be effective a code should have a unity of aim in all of its phases, 
and to this end it is essential that it cover administrative features as well 
as substantive law. .. . A code should, therefore, include provisions for 
correctional treatment in conformity with the general aims of the 
instrument.” 1° 


The Model Penal Code is extremely successful in this regard and the 
Germans, too, have labored in this direction; '! but, following European 
experience, they have omitted the bulk of administrative provisions, reserv- 
ing these for separate legislation, a method with which we can hardly 
quarrel. 


® As in our narcotic legislation! See Mueller, Criminal Law and Procedure, 1958 
ANN. Survey AM. L. 122-23 (1959). 


10Harno, supra note 1, at 559. 
11 F.g., § 76, providing for the appointment of probation officers. 
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(3) Provisions of Procedural Significance 


Since the new German draft code follows the proven pattern of a 
bi-partition into a general and a special part, omitting the subject of 
criminal procedure entirely,!2 our procedural comments are restricted to 
those few provisions contained in the draft code which in this country 
would more commonly, though not universally, be found in a code of 
criminal procedure. These are the provisions on jurisdiction over crimes 
committed by German nationals and foreigners and on the high seas, as well 
as in air space (sections 3-8), those on the statute of limitations (sections 
127-133), and provisions on the pressing of charges and the initiation of 
prosecution by private citizens (sections 121-126). 


(a) Jurisdiction 


The provisions on jurisdiction are orthodox for the most part, but in 
some instances go considerably further than our own law would permit, 
though not much further than existing German law. For example, under 
section 5.1, nuclear energy crimes are punishable by German law regardless 
of the place of commission of the offense and regardless of the nationality 
of victims or perpetrators. One such nuclear energy offense is defined in 
section 322(2) as “the release of nuclear energy resulting in explosion 
whereby the valuable personal property of another is negligently en- 
dangered.” The punishment is a maximum ten-year penitentiary sentence. 
I am reminded of the Western town ordinance which makes it unlawful 
to drop any atomic bomb on town territory, subject to fine and imprison- 
ment in the county jail. As a political matter such a provision does not seem 
feasible. White slave traffic is similarly subject to German law regardless 
of the place of commission or the nationality of the victim or perpetrator 
(section 5.2), as is genocide (section 5.6), narcotic drug traffic (section 5.3), 
counterfeiting of currency (section 5.5, with cross reference to sections 
312, 313, and 318), traffic in obscene literature (section 5.4), and several 
other offenses. These inflated extensions of German legislative jurisdiction 
are obviously meant to provide for the punishability of offenses committed 
in countries unwilling to prosecute the offender, e.g., in Communist nations 
or in no-mans land, and of course, as to some, é.g., genocide, the German 
provisions are strictly in accord with the Law of Nations. American rules 
of jurisdiction, resting much more on the practical desire of effectively in- 
fluencing potential wrongdoers and of subjecting them to the sanctioning 
process, are considerably narrower in scope. We were surprised at the 
draft code’s extensive legislative jurisdiction. Professor Perkins com- 
mented: “I should expect the German draft code to adopt the ‘injured 
forum’ theory of criminal jurisdiction, but in part it seems to adopt the 
cosmopolitan theory, which I had not expected. For example, section 5, 


12 The German reform of criminal procedure has now also been initiated. 
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paragraph 4, seems to suggest that a citizen of Illinois who merely hap- 
pened to be traveling in Germany, might be prosecuted for alleged traffic 
in obscene publications in Illinois, even if the publication would not come 
within the definition of obscenity at the place of publication, provided it 
did so in Germany.” 

The German provisions (section 6(2)) on offenses committed against 
German nationals abroad (if violative if penal law there as well, or if not 
subject to any criminal jurisdiction) or on offenses committed by a German 
national on a German national abroad, even though there with complete 
impunity (section 5(2)), likewise have no counterpart in American law. 
This jurisdictional claim is paternalistic but has little practical significance, 
for procedural and evidentiary reasons, and by reason of the rather practical 
hurdle of gaining control over the foreign offender for the purpose of 
subjecting him to prosecution. 

The provisions on place and time of perpetration of an offense corre- 
spond to the law which has evolved in this country after much original 
controversy (sections 7 and 8). 


(b) Statutes of Limitation 


The statutes of limitation are covered in Part V, Title I, sections 127- 
130. Although we have had no statutes of limitations for the commence- 
ment of prosecutions at common law, all states, however haphazardly, have 
imposed some time limitations upon the commencement of prosecutions, 
regardless of the time of detection. The public policy considerations under- 
lying the imposition of a bar to prosecution, e.g., guard against blackmail, 
recognition of self-rehabilitation, abated public sentiment, etc., have been 
nicely accomplished in the German draft code by imposing the following 
limits: 18 





Offense in Question Period of Limitation 


Crimes subject to life imprisonment 30 years 





Crimes subject to more than ten years 
imprisonment 20 years 





Crimes punishable by a maximum term 
of ten years imprisonment or more than 








five years of jailing 10 years 
Crimes punishable by jailing from 

one to five years 5 years 
Other offenses 3 years 











13 Section 127(2); see also § 128 on commencement of prosecution, § 129 on 
suspension, and § 130 on interruption. 
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The code also knows bars against execution of sentence after the 
passage of certain time intervals from the imposition of sentence (sections 
131-133). These provisions regulate legislatively what with us is a constant 
source of irritation and frequently the subject of extradition hearings: the 
rediscovered and rehabilitated fugitive from prison whom the host state 
does not wish to extradite, for humanitarian reasons. These German pro- 
visions are absolutely in order. 


(c) Private Participation in the Prosecution 


The draft code merely continues long-standing European practice by 
providing for private initiation of prosecution in instances specially desig- 
nated in the Special Part of the code. These are cases in which public policy 
does not demand prosecution ex officio (section 121). There is also a 
variety of offenses committed by persons of official capacity which may 
be prosecuted only through initiation of the prosecution by a superior in 
office, covering both the civil service and the military (section 122). 


(4) Summary Comments on the Special Part 


“(T]he work of the draftsman should be preceded by searching 
investigations into the underlying causes for the social situations which 
appear to call for relief and then be followed by further studies to de- 
termine whether the definitions proposed are designed to meet the situ- 
ation. In the substantive part of the code it is essential to define anti- 
social behavior; we must define crimes. But on what are these definitions 
to be based? Surely on social data, and this involves determining what 
the social problem is and how to go about giving it relief.” 14 


By these standards, as Professor Harno outlined them, the Germans also 
have done very well. The Special Part has six principal divisions, corre- 
sponding to six legally protected interests: First, the person; second, the 
moral order; third, property; fourth, public order; fifth, the state and its 
institutions; sixth, the society of peoples. It is of particular satisfaction for 
us to note that the human being has been given the uppermost rank in the 
order of protected values. The moral order and property rank a close 
second and third. Public order and the state, which hitherto had been 
ranked above all other values in Germany—and elsewhere—are properly 
designated to be of merely subsidiary significance. This is right and proper, 
for we should never forget that the state merely serves the subsidiary func- 
tion of protecting the human being in the enjoyment and full development 
of his primary rights: physical integrity and the enjoyment of his moral 
and material qualities. The first title of division one of the Special Part 
deals with crimes against life, the second with crimes against incipient life, 
the third with physical integrity, the fourth with problems of medical ne- 
cessity and unauthorized medical intervention, the fifth with offenses against 


14 Harno, supra note 1, at 561-62. 


SPRING ] GERMAN DRAFT CODE 37 


human liberty, the sixth with defamation, and the seventh and last with 
invasion of privacy. 

Among crimes against life we find manslaughter (section 134), murder 
(section 135), infanticide (section 136), homicide on demand (section 137), 
negligent homicide (section 138), and life-endangering abandonment (sec- 
tion 139). 

The entire Special Part follows a rigorous order in a successful effort 
to cover even the unforeseen case. This code is as free of loopholes as 
humanly possible. On the whole, the definitions are well conceived and 
only rarely cumbersome. The social problems demanding consideration 
usually have been considered. By way of example, here are the provisions 
on murder, manslaughter, and negligent homicide: 


“Section 134. Manslaughter. 


(1) Anybody who kills another is punishable by imprisonment for not 
less than five years. 

(2) If the perpetrator permitted himself to commit the deed through 
understandable and severe emotional excitement, the punishment is im- 
prisonment in a penitentiary for not more than ten years, and jailing 
from one to five years in less severe cases. : 

(3) If considerations of pity or desperation, or other motivations, drove 
the perpetrator to commit the deed, so that his guilt is materially less- 
ened, the punishment shall be jailing for not less than one year. The 
attempt is punishable.” 15 


“Section 135. Murder. 


(1) Anybody who kills another 
1. for reasons of homicidal lust,1é 
2. for the excitement or satisfaction of his sexual urges, 
3. for motives of greed, 
4. for the purpose of facilitating another crime, 


shall be punished by imprisonment in a penitentiary for life. 


(2) Anybody who kills another with premeditation is similarly punish- 
able. But his deed must be punished as manslaughter under section 134, 
para. 3, if the prerequisites of that provision are fulfilled. 


“Section 138. Negligent Homicide. 


(1) Anybody who negligently causes the death of another is punish- 
able by jailing up to five years. 

(2) In less severe cases the punishment may be jailing up to two years 
or simple confinement.” 


15The latter would be a misdemeanor, the attempt of which is not punishable 
unless specifically provided (§ 27). 

16“Mordlust” is a term hard to translate. It corresponds most nearly to an in- 
tention to kill for the sole sake of killing, or an intention to kill for the lustful sake of 
killing. 
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These provisions are fully satisfactory for the protection of life, as 
European experience seems to indicate. The definitions are simple and 
straightforward, with few exceptions contra.'" There being no capital pun- 
ishment under the draft code, judges can concentrate on the factual merits 
of each case. The separate and mild treatment of mercy killing and infanti- 
cide are particularly noteworthy (sections 137 and 136, respectively). 

The differentiation between murder and manslaughter should be of 
no slight interest to us. Section 134(1) makes intentional killing, man- 
slaughter; and section 135 makes intentional but specially motivated killing, 
murder. In this country both situations would typically be murder though, 
as in New York, murder in the second and murder in the first degree re- 
spectively.'* The German provisions are considerably more humanitarian 
and libertarian than our own. A common-law trained criminalist, however, 
would immediately spot a number of difficulties: 


(1) How is one to distinguish between intentional killing (man- 
slaughter) and killing for murderous lust? If one can at all distinguish be- 
tween the two, then usually only on the basis of pyschopathological cir- 
cumstances which throw the perpetrator’s capacity very much open to 
doubt (as in the case of a blood orgy or an otherwise orgiastic or ritual 
murder). 

(2) Murder for the satisfaction of sexual lust is so clearly a case in- 
dicative of a psychopathological state that the problem should perhaps 
be omitted entirely from the definitions and left to treatment under the 
incapacity provisions. 

As to both points, granted that it was the draftsmen’s objective to 
place the hitherto cold, objective code provisions on an axiological basis— 
in the sweep of an overall ethicization of the German penal law, visible 
throughout the code—it must strike sophisticated American criminalists as 
peculiar and, frankly, old-fashioned to place reliance on fear-stimulating and 
abhorrent modes of perpetration, rather than on psychological attributes 
which are less clearly psychopathological and more clearly indicative of 
callousness and a motive of gain. 

(3) The case of greed is clear. 

(4) If it is murder, rather than manslaughter, to kill so as to facilitate 
another crime, why not subject to equal punishment killing for the purpose 
of facilitating escape, as the present code provides? 


The draftsmen’s desire to present an uncompromisingly ethical penal 
code is a worthy motive, but occasionally one wonders whether the drafts- 
men have not overstepped the bounds of democratic propriety in their 


17 See discussion infra. 

18 Whereby we should not overlook the fact that in New York reckless homicide 
under certain circumstances is likewise murder in the first degree. See Mueller, Where 
Murder Begins, 2 N.H.B.J. 214 (1960). 
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efforts to legislate against unethical and immoral behavior; and whose stand- 
ards of immorality are used anyway? Why, for example, artificial insemina- 
tion (section 203) should be subject to a three-year jail term is beyond our 
comprehension, especially since this section covers the conduct of Germans 
abroad as well. Exactly which moral code is it that prohibits a fertile wife 
and an infertile husband from having heirs of her body not begotten through 
adulterous lust? 


Summary 


The German draftsmen have succeeded in presenting in the 351 sections 
of the Special Part the entire slate of felonies (Verbrechen) and misde- 
meanors (Vergehen). The law of petty offenses, comprising petty mis- 
demeanors and violations, is no longer covered by the criminal code, from 
a sincere belief that the stigma of criminality ought to be reserved for the 
true criminal, not the occasionally disobedient but generally law-abiding 
citizen. This corresponds to enlightened American thinking on the topic, 
although the Model Penal Code has not yet seen fit to make a complete 
break with the past. 


lll 


THe GENERAL Part 
A. THE PRINCIPLES 


(1) Legality 
Dean Harno commented on the basic considerations of penal code 
draftsmanship as follows: 


“The workers on a code will need to determine its scope. Obviously 
they cannot go into the minutiae of the criminal law. . . . They will 
need to determine what anti-social acts are to be included and to classify 
and define them, but other than that it would be well if they adopted 
a plan confining the code to statements of broad underlying principles 
and aims and to the establishment of an administrative scheme which 
would outline basic procedures. The definitions should be so conceived 
that they include sufficient elasticity to be adaptable to the ever-chang- 
ing social and economic scene and to the advances in science. Of course 
it is impossible to foretell the future, but it is possible, in the drafting of 
a code, to contemplate future changes.” 1° 


By these standards the Germans have performed superior work in 
their draft. They have usually stayed away from the all too narrow defini- 
tions of an Anglo-American digest or consolidated code or even, for that 
matter, from that of the Special Part of the French penal code. They have 


19 Harno, supra note 1, at 559. 
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also avoided sweeping constitution-like statements of principle which are 
usually meaningless anyway, absent a body of dogma or subsequent de- 
tailed treatment within the code itself. 

Yet the code, and this is one of its chief merits, defines all crimes with 
fair certainty so that application within the confines of the legality prin- 
ciple (which is expressly affirmed in section 1: no punishment without law) 
should be attainable. Having avoided narrowness in the definition of 
offenses,?° loopholes of the common-law type are largely avoided. Thus, 
the future is secured and the need for possible stop-gap legislation is kept 
to a minimum. 


(2) Guilt 

A previous draft (1958) had contained a remarkable and sweeping 
section 2 which read as follows: “No punishment without guilt. Anybody 
acting without guilt cannot be punished. The punishment may not exceed 
the degree of guilt.” This section had aroused more interest among Amer- 
ican commentators than any other provision of that preliminary draft. 
But “guilt” was left undefined, Professor Sherry complained for good 
reason. To my students in the Comparative Criminal Law Seminar, this 
section was a constant source of wonderment. Actually, the German term 
“guilt” (Schuld) corresponds almost exactly to our term “sens rea,” and 
the first sentence of the section stood for nothing more radical than the 
psychologically well-founded proposition that punishment for any act con- 
stellation or part thereof for which the defendant cannot be blamed is 
impermissible. As theoreticians we, in America, would regard any additional 
punishment as useless and absurd. The common law adhered to the same 
standard, and we began deviating only when American criminal-law schol- 
arship did not perform its watchdog function of speaking up against legis- 
lative and judicial abuses during the second half of the nineteenth century. 
Similar concern, unquestionably, had caused the German draftsmen to in- 
clude this command as a guard against judicial creation of absolute liability, 
vicarious liability, praeter-intentional liability (e.g., felony murder)! or 
the old versari in re illicita rule (intention to do any wrong as sufficient 
mens rea for any criminal harm actually caused). However, in a series of 
sweeping decisions and through a number of statutes in the 1950’s, German 
criminal law has been thoroughly cleansed of absolute liability in all its 
forms. The principle had become so fundamental as a natural proposition, 
resting on psychology as much as 2 X 2 = 4 rests on mathematics, that it 
needed no longer any legislative affirmance. Hence, it was stricken. In all 


20But see a number of casuistries, labeled “attitudinal symptoms” (Gesinnungs- 
merkmale) which will leave much psycho-factual determination to the judge, especially 
in murder, q.v. 

*1 Professor Moreland took special note that the felony murder rule is not recog- 
nized in the German draft code. 
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the specific instances of the General and Special Part, however, the prin- 
ciple is implicitly contained and explicitly explained without noteworthy 
exception.” 

The second sentence of discarded section 2, on the other hand, was 
more problematic as drafted. Professor Edwards wrote: “If the statement 
is intended to embody the penal philosophy that the punishment must fit 
the crime I respectfully disagree with it. Maybe it represents the current 
thinking in West Germany but surely both the U.S.A. and, particularly, 
the United Kingdom are moving in the direction of relating the punishment 
to fit the individual prisoner.” °° “In the United States of America, ... I 
should have thought, the better informed penologists would reject the 
principle contained in section 2 of the draft code.” Professor Edwards is 
absolutely correct, and any other North American lawyer would share 
his concern about as metaphysical a conception as the proposition that the 
punishment must be commensurate with the guilt. If with the omission of 
section 2 altogether, the commensurateness proposition had also been 
dropped from the code, we should no longer be concerned. However, such 
is not the case. The entire code affirms the principle. Throughout we see 
that the sections are drafted in accordance with the proposition that the 
punishment must not exceed the degree of guilt. For that reason we felt 
constrained to investigate further this proposition. 

If guilt means the criminal’s attitude of “giving a hoot” about the 
commands of the penal law and producing the harm in the face of it—as it 
does— the degree of guilt would have to be found within exactly the range 
of punishment which the appropriate section provides. It must be pre- 
sumed that the legislator has thought the frame to be sufficiently broad to 
deter the maximum number of different individuals from the commission 
of all the particular offenses. He who does not follow the command, he 
who does not accept the stimulus, acts risking apprehension and the imposi- 
tion of blame and punishment, and such would be his “just dessert.” The 
factum of guilt can be established only by proof that the offender produced 
harm. We were relieved to learn, however, that the principle of com- 
mensurateness does not make this harm the sole determinant of punish- 
ment. Rather, the exact measure of guilt is to be determined in accordance 
with the peculiar characteristics of the offender, especially his motives and 
the degree of his potential resistance to temptation (section 60-66). This 
does not sound overly radical, and from a strictly punitive point of view 
the solution is entirely proper, with the exception of situations in which 


22 See Entwurf eines Strafgesetszbuches (St. GB) E 1960 mit Begriindung 89 (1960). 

23 See Edwards, A New Doctrine in Criminal Punishment, 72 L.Q. Rev. 117, 119 
(1956), for the position in the United Kingdom. The same underlying theme of new 
forms of prison treatment and sentences for both adult and young offenders is to be 
seen in the recent published White Paper, Penal Practice in a Changing Society (H.M. 
S.O. February, 1959). 
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a judge deems it necessary to impose a particularly severe punishment 
(within the legislative framework) to set an example for the general public. 

There seemingly remain other practical problems. Consider for ex- 
ample that (a) after service of some part of the sentence it may be safe to 
release the offender without harm to the general deterrent effect or retribu- 
tive value which an earlier discharge might entail, for to keep him any 
longer would constitute social waste, and that (b) upon expiration of the 
sentence it may not yet really be safe to release the offender. 

Ad (a), we have solved the problem in this country by liberal parole 
laws and policies, frequently all too liberal, and to some extent the Germans 
have followed suit. Under section 79, parole may be granted after expira- 
tion of two-thirds of the sentence of imprisonment or jailing for more than 
six months, otherwise upon expiration of one-half of the sentence.?4 One 
can hardly quarrel with this provision if one keeps in mind that the German 
sentencing frames are universally considerably lower than our own.” Ad 
(b), the case of the unsafe release risk, whose sentence has expired, has 
us stumped in this country. We are in frequent conflict with the legality 
principle, or if you please, with the “reality” principle. Of course, we 
provide possible life imprisonment for certain habitual offenders, possible 
life detention for sexual psychopaths, etc. In the former case we speak of 
punishment, in the latter not; rather, it is a “civil” commitment, with some 
of its evil accompaniments in the form of lacking due process guarantees. 
The Germans have attempted to solve this problem with some sophistica- 
tion. Their principle of commensurateness of punishment and guilt does not 
permit them to detain a convict beyond the maximum period of confine- 
ment. But the state’s protective duty toward its citizens requires measures 
of restraint against a dangerous person. Upon such considerations the 
Germans have introduced an elaborate system of non-penal measures of 
safety and rehabilitation (occasionally interlocking with punishments) 
which have little, though some (e.g., section 89(2)) relation to the offense, 
but which are to be fully adjusted to the offender’s personality (sections 
81-120). For the serious habitual offender the “measures” of confinement 
are no more radical than those to which we are accustomed. A dangerous 
first offender ordinarily cannot be non-penally detained for more than five 
years (section 89(2)). Detention must be terminated when its purpose is 
fulfilled. The trial court retains control of the offender at all times so that 
release does not rest with the discretion of an administrative agency. 

These implementations of the proposition of commensurateness of 
guilt and punishment are neither radical nor undemocratic, nor nearly as 


24No parole in the case of lite imprisonment, which is very sparingly used in 
Germany, viz., almost exclusively in cases in which an American court would impose 
the death penalty or life imprisonment without benefit of parole. 

25 For German sentencing practices see Mannheim, Comparative Sentencing Prac- 
tice, 23 Law & ConTEMP. Pros. 557, 574-76 (1958). 
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metaphysical as the happily omitted section 2 seemed to indicate. But the 
decision to skip the general provision while retaining the specific provisions 
of the law was a wise one. 

The range of sentences is humane and relatively modern. It is in ac- 
cord with the duration of sentences envisaged by Professor Tappan for 
the Model Penal Code.?® The judge fulfills the sentencing function, as 
under the Model Penal Code, but the German draft code does not employ 
the indeterminate sentence because, we presume, of the availability of parole 
and of extended non-penal detention of grave risk cases. Of course, we 
should remember that even the Model Penal Code retains the determinate 
sentence for misdemeanors 27 and otherwise employs civil commitment for 
minor risk cases (chronic alcoholics, addicts, etc.).28 Thus, while under the 
German draft code the punishment is commensurate with the guilt of the 
offender, we take notice that guilt is determined by reference to personal 
characteristics and that detention of grave security risks under reasonable 
standards of legality is possible without reference to guilt, but with refer- 
ence to the offender’s personality solely. In America we make no such 
specific reference to “guilt,” but the outcome of our procedure is roughly 
the same. 

Strict adherence to the principle of guilt necessitated the inclusion of 
a number of provisions whose presence in an American code would be 
regarded as highly peculiar. Yet such inclusion is in accord with Dean 
Harno’s demand for foresight so as to keep judges from having either to 
legislate or to dismiss the case. Thus, a specific provision, not exactly a 
semantic beauty, was included to provide that in crimes with multiple perpe- 
trators.the statutorily posited personal characteristics (e.g., “any physician” ) 
effecting the gravity of an offense qualify only the liability of the specific 
participant but not of the others (section 33). While such provisions are 
cumbersome, their usefulness cannot be denied, quite apart from the policy 
supporting their merit. 


(3) The Crime Concept 


We had some difficulty with a previous draft which contained a section 
on definitions whose provisions had not yet been supplied. We naturally 
wondered (especially Professor Sherry) what such a section on definitions 
might contain,”® in view of the fact that several other sections already con- 
tained elaborate definitions, e.g., on attempt, intention, and negligence. The 
latest draft no longer leaves us in doubt. We note that the draftsman 


26 Mopet Pena Cope § 6.07 (Tent. Draft No. 2, 1954). 

271d. § 6.08. 

28 Td. § 6.12. 

29For a typical American definition provision, see N.Y. Penat Law § 2, defining 
the degrees of crime, the perpetrators, and attempt, leaving all other definitions for 
treatment in context. 
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ordinarily defines a concept in context (e.g., intention and negligence, 
among the mens rea provisions), so that the definition sections (sections 10 
and 11) are reserved for definitions of constantly recurring terms which 
cannot be appropriately mingled in the body of the code. The most note- 
worthy definitions are those of “crime” (criminal act) (section 11(1)1.), 
and “unlawful act” (section 11(1)2.). 

A crime is any unlawful conduct with mens rea (guilt) which fulfills 
the definitional requirements of a penal law. Were it not for the fact that 
we still have some absolute liability, this definition would be in full accord 
with American law. There is, besides mens rea, the requirement of the 
actus (conduct) which must be reus (fulfilling the definitional require- 
ments of a penal law, which includes the harm produced). We would add 
the requirement of concurrence of actus veus and mens rea, which the 
Germans might have added explicitly, although it is recognized in German 
law by long-standing practice. This definition is sound. In fact we could 
learn from it because my cumbersome translation “definitional require- 
ments” (occasionally definitional elements) has “Tatbestand” as its German 
equivalent. The “Tatbestand” is a concept meaning “all that of which the 
criminal deed consists,” namely as defined by law. Our corpus delicti comes 
close to that term, at least in one sense of its many meanings. But just be- 
cause of this variety of meanings and the lack of understanding of the 
term, it would be improper to use corpus delicti as the translation of “Tat- 
bestand.” Perhaps some day the term “definitional elements,” or some more 
graceful equivalent, will come to be accepted in the terminology of 
American criminal law. 

We further note with the greatest interest that the Germans have 
incorporated in their draft the term “unlawful act,” as distinguished from 
“criminal act.” Both are terms of long standing in theory. The implication 
is that the act, which would otherwise be a crime, committed by a person 
who is incapable of forming the mens rea, remains an unlawful act. For 
example, a person acting without knowledge of the facts which would 
permit him to notice the unlawfulness of his conduct, cannot form a mens 
rea. His act, while not criminal, is nevertheless unlawful. The advantage of 
having a separate term “unlawful act” lies in the subsequent use of that term 
in connection with, e.g., measures of security and rehabilitation which may 
be imposed upon a non-guilty (no mens rea) perpetrator of an unlawful 
act, as well as upon the actor of a criminal act while, of course, punish- 
ments may only be imposed upon the perpetrator of a criminal act.8° This 
is a skillful legislative device and deserves our commendation. 


30 F.g., § 82, detention of a mentally incapacitated perpetrator in an institution 
for care and cure, if security requires such; § 68, 4 1, Penal Code of the German 
Federal Republic, of May 15, 1871 (R.G. Bl. 122), as published August 25, 1953 (B.G. 
Bl. I 1083, corrected 1953 I 33). 
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(4) Classification of Crimes 


While the German penal code currently in force contains a tri-partition 
of offenses, the draft code has dropped all petty misdemeanors, leaving 
them for subsequent treatment outside the code. As noted, this is in line 
with enlightened American thinking. Picadilloes do not properly belong 
in a penal code, and whatever is to be punished should be punished with 
equal regard for the principles of liability. The draft code abides by this 
standard. The differentiation between the two types of crime in terms of 
the severity of punishment, as marked by place of service in a penitentiary 
or jail, corresponds to American practice and seems to be deeply entrenched 
in German popular thought about the heinousness of the offense and the 
severity of punishment. 


(5) Conduct 


The definition of crime (section 11(1)1.) includes the word “conduct” 
(Handlung). Some of us (Perkins, Edwards, Mueller) thought it a bit 
peculiar that, in view of the fact that the draft otherwise contains such 
careful definitions of all conceivable terms, the word conduct remained un- 
defined except by an explanation (section 13) according to which omissions 
in violation of duty are encompassed by the term conduct. In any event, 
the problem of omission does not seem to be anywhere nearer a solution 
in the German draft than it is with us. Obviously, in innumerable situations 
the production of harm by omission is tantamount to the production by 
commission.3! Frequently the question is academic as it may depend on 
caprice whether one wishes to regard conduct as omissive or commissive.®* 
Both German and French theory have produced an intricate body of 
doctrine on this question. In the troublesome cases the reference to a viola- 
tion of legal—yes, it is still “legal” almost everywhere!—duty to act will 
help towards solution, but problem cases remain. Query, whether it will 
help in the detection of omission criminality to specify additionally that 
the offender’s inactivity, under “the special circumstances of his conduct” 
and of “the definitionally required actions,” is tantamount to activity in 
violation of law (section 13). Does this not amount to equity jurisprudence 
in criminal law? We take it that it does, and such would be in line with 
the general ethicization efforts of the German draftsmen. We should be 
reluctant to follow suit in America. 


(6) The Forms of Mens Rea 


The German draft code is in accord with our common law in re- 


31See the controversy around the registration decisions, Mueller, Criminal Law 
and Procedure, in 1959 ANN. Survey AM. L. 115 (1960). 

32 See Hughes, Criminal Omissions, 67 Yate L.J. 590 (1958); Kirchheimer, Criminal 
Omissions, 55 Harv. L. Rev. 615 (1942), and ref. cit. there. 
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quiring intentional production of the harm (section 15) except when the 
penal law explicitly makes negligent production of the harm adequate for 
liability. Such is still the rule with us except that for the last one hundred 
years we have permitted our codes to make inroads on the salutary doctrine 
of the common law. Thus, it has almost become a rule of law itself that 
sub-intentional production of the harm suffices for violations of regulatory 
penal law. In addition, in cases of intentional conduct which a defendant 
merely suspects to be criminal but does not know to be such, our courts 
have found intentionality, although correct analysis would require a finding 
of recklessness with respect to the production of harm, namely, recklessness 
with regard to whether what the defendant proposed to do would be crim- 
inal. 

It seems the German draftsmen, despite the general proposition con- 
tained in section 15, likewise have followed faulty analysis, though after 
much debate, as the German literature on “Verbotsirrtum” indicates, when 
they provided, in effect, that in case of blameworthy (reckless) error as to 
whether the defendant’s proposed conduct is lawful, punishment will lie 
for intentional production of harm (section 21). To cure the analytical 
defect, however, the code provides for mitigation of punishment in accord- 
ance with the statutory scheme of section 64, paragraph 1. This may be an 
acceptable compromise which guards against the necessity of acquitting 
in such cases if sub-intentional criminality happens not to be prohibited by 
the section violated, on the one hand,** or against stretching the statute in 
violation of all rules of logic, legal tradition, and specific statutory com- 
mand, on the other, by holding that negligent production of the harm will 
suffice for intentional criminality. We shall return to the error of law 
(error of prohibition) shortly. 

“Intention” is defined, as one of our better jurisprudents might sum- 
marize our own case law, in terms of the defendant’s endeavor to effectuate 
all the definitional elements of the crime, and in terms of scienter, namely, 
knowledge or foresight that he will by acting as he does, effectuate all the 
definitional elements of the offense. But the definition of intention also 
invades our field of recklessness by including the defendant’s conscious 
nonchalance as to whether or not he will effectuate all the definitional ele- 
ments, as long as he consciously takes this gamble and does not mind the 
criminal result if it occurs. By way of example, the defendant throws a 
rock from a roof top on a sidewalk. It occurs to him that he might hit 
and kill a passerby. But he thinks: “So what, I don’t care.” If a passerby is 
killed, the defendant would be guilty of intentional homicide. To be quite 
sure, our courts have achieved similar results via the unanalyzed concept 


33 See the recently decided federal cases: United States v. Curtin, 9 U.S.C.M.A. 
427, 26 C.M.R. 207 (1958); United States v. Palermo, 259 F.2d 872 (3d Cir. 1958). 
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of malice.** In terms of strict theory, however, we should call this attitude 
toward the life taken “gross recklessness” rather than intention. Since the 
German draftsmen likewise have utilized the concept of gross recklessness 
(section 18(3)) it is difficult to see why the encroachment on intention 
is necessary. This reopens the entire and quite futile discussion on the 
difference between the Roman concept of dolus eventualis (included in 
section 16) and the concept of conscious gross recklessness (included in 
section 18(2)), and the Germans will argue, no doubt, that the distinction 
is so deeply entrenched in continental law as no longer to cause any diffi- 
culty. The fact skepticism to which we in the common law have become 
accustomed warns us against such a simplification. As a practical matter, 
the difference between the two consists only of the crucial condition “not 
minding the harm,” in section 16. In other words, if the defendant took a 
gambler’s chance, he will be guilty of intentional criminality, provided he 
did not mind the possible harm, but he will be guilty only of reckless crim- 
inality if he hoped he would not create the harm. Is this not a rather highly 
difficult question of proof? There is not a sane attorney in America who 
would permit his client to make an admission that he did not mind the 
harm. The prosecution would have the burden of proof, and ultimately the 
outcome would hinge either on the court’s guess or on factors which really 
have nothing to do with minding or not minding. We concede that German 
criminal procedure—to that extent still being a bit more inquisitorial than 
ours—might be adept in eliciting admissions from the defendant. But even 
there, in case of stubborn denial of the attitude of “not minding,” the 
prosecution can usually at best point to the defendant’s hostility, lack of 
veracity, etc. In short, it would be our strictly American position that the 
perpetuation of the distinction between conscious gross recklessness and 
dolus eventualis is questionable for practical reasons. At the same time, we 
admit that we ourselves are far from a solution of the problem. We should 
think that a study of the proposed solution of the Model Penal Code might 
be of some interest to the Germans.** 

Turning now to the German concept of negligence, we find at once 
that it ranges all the way from the just discussed gross recklessness to simple 
tort negligence. (There is a strong comment by Professor Moreland on 
section 18.) We approach this subject not without some trepidation. Pro- 
fessor Edwards commented strongly: “I find this treatment of basic con- 
cepts in the field of mens rea inadequate for the purpose of clearly defining 
the respective boundaries of intention, recklessness, and negligence.” Since 
in America we suffer a widespread absolute liability, perhaps we should be 
barred from commenting on the use of ordinary negligence in criminal 
law. Nevertheless, we are sufficiently conservative to continue affirming 


*4For discussion, see Mueller, Where Murder Begins, 2 N.H.B.J. 214 (1960). 
35 bid. 
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our position that ordinary negligence should have no place in the criminal 
law, although, as some American criminalists note with some sorrow, neg- 
ligence has ultimately crept into the draft of the Model Penal Code. 

The conservative attitude is, of course, that one should not shoot at 
sparrows with atomic cannons, and the stigma of the criminal sanction is 
an atomic cannon, compared to the non-stigmatizing civil sanction. In our 
experience the likelihood of a good, stiff civil damage claim in itself is 
quite a deterrent against “letting oneself go” in situations calling for atten- 
tion. Moreover, it is the better Anglo-American view that ordinary neg- 
ligence is not a mens rea, as Professor Williams made clear.** It is certainly 
requisite for any mens rea that it have a psychic relation to the harm pro- 
duced. But precisely that is absent in ordinary negligence. There is a 
void, a gap between the frame of mind of the defendant and the harm, in 
any case of negligence. How, then, could the German draftsmen use negli- 
gence in face of their objective of not admitting any crime without mens 
rea? The answer seems rather sophisticated. Section 18(1) speaks of a 
subjective standard of violation of care: the defendant did not exercise 
the care and (the crucial words!) “for that reason does not recognize that 
he is...” doing what is prohibited. Is there not a psychic relation between 
conduct and harm? While this certainly is a negligence definition of which 
an American torts teacher could be proud, it remains true that there is no 
psychic connection, in the sense of an animadversion, between conduct and 
harm. Why would the German draftsmen find it necessary to keep neg- 
ligence in the code in view of such a thorough job of weeding out the 
picadilloes in the rest of the code? There is no concurrence of actus reus 
and mens rea in the case of ordinary negligence, however much a feeling 
of actual remorse the offender may experience after the production of the 
harm. If the draftsmen had included in their definition of crime in section 
11(1)1. our Anglo-American requirement of concurrence, they might per- 
haps have concluded that at least on doctrinal grounds the use of negligence 
in the code is inadmissible. To be sure, we do not doubt that punishment 
of an occasional dreamer may have some general deterrent effect in keeping 
the citizenry awake. But such use of general deterrence seems to be un- 
balanced as against the competing objectives of punishment. 

The remaining definition of negligence (section 18(2) and (3)) corre- 
sponds to our American “recklessness” and, except insofar as it overlaps 
with the lowest form of intent, as noted, is meritorious. With good legis- 
lative foresight the draftsmen have also covered the situation of the de- 
fendant who is negligent in assuming the existence of a ground of justifica- 
tion (section 20). The solution of convicting such a defendant as for 
recklessness is superior to our majority position of not considering such 
reckless error at all and of finding the defendant guilty of intentional crim- 


36 WituiaMs, CriMINAL LAW—THE GENERAL Part § 9 (1953). 
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inality. Here again the requirement of commensurateness between guilt 
and punishment bears its fruits. But it is noteworthy that the Model Penal 
Code proposed a similar solution which perhaps is even a little more fore- 
sighted than the German draft in covering the case of the actor who 
culpably creates a situation in which he is ultimately driven to resort to 
justifiable force.27 Here too, the Model Penal Code creates liability for 
recklessness and negligence respectively.28 The German draftsmen may 
wish to study those provisions. 

The German draft code operates not only with intentional and sub- 
intentional criminality but also with criminality qualified by psychic ele- 
ments existing besides intention, as we know it in murder in the first degree 
and burglary, where an actus reus is accompanied not only by a com- 
mensurate mens rea but by an additional mens rea, a special purpose (some- 
times designated by the vague term “specific intent”). Section 17(1) treats 
of one such psychic element, namely, purpose. By way of example, section 
303 punishes the production of a forged document “for the purpose of de- 
ception.” Both the existing German Penal Code and the draft know a 
wide variety of such instances. Besides purpose, the draft employs psycho- 
logical facts which in one way or another are thought to demonstrate the 
perpetrator’s special attitude. It is not clear, however, how section 17 
relates to such attitudinal characteristics as “ ‘malicious’, ‘unscrupulous’, 
‘ruthless’, ‘inconsiderately’, ‘irresponsibly’, or ‘reprehensibly’.” 8° Are these 
objective criteria which the court will impute? Section 17 would seem to 
be the appropriate place for some guidance of the judiciary on this point. 


B. Tue Doctrines 


Our discussion up to this point covers all those provisions, which, since 
Jerome Hall,#’ we would regard as the General Principles of Criminal 
Law. The remaining, thus far undiscussed, provisions of the General Part 
deal with the doctrines which implement the statements of principle. For 
the legislative draftsmen it is always a difficult question to decide on the 
scope of covering the doctrines in the code after the principles have been 
broadly stated. Thus, once it has been made clear by statements of principle 
that conduct, (i.e., meaningful, rational human conduct proceeding prin- 
cipally from the conscious-sub-conscious rather than unconscious-sub- 


37“When the actor was reckless or negligent [an unfortunate extension! ] ... in 
appraising the necessity for his conduct, the justification afforded by this action is un- 
available in a prosecution for any offense for which recklessness or negligence, as the 
case may be, suffices to establish culpability.” Mopet Penat Cope § 3.02(2) (Tent. Draft 
No. 8, 1958). 

38 [bid. 

39 These also worried Professor Honig, Deutsche Strafrechtsreform im Lichte 
amerikanischer Rechtsgrundsatze, 70 Z. ges. Str. W. 616, 630. (1958). 

40 HaLL, GENERAL PRINCIPLES OF CriMINAL Law (1947). 








50 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1961 


conscious spheres of the psyche) and mens rea are required, it would seem 
unnecessary to include any provision whatsoever on incapacity, for if a 
defendant is unable (say for reasons of infancy, mental disease, or intoxi- 
cation) to muster the psychic power necessary for the formation of the 
mental process requisite for rational conduct, or to form a mens rea, an 
acquittal is called for by logic, since “conduct” or “sens rea” cannot be 
ascribed to such a defendant. These then would simply be questions of 
fact.4! Nevertheless, it aids the judiciary to spell matters out and that calls 
for the inclusion in the code of doctrines which aid in the interpretation 
and application of broad principles. The German draft code, in our view, 
has admirably succeeded in this respect. 


(1) Ignorance and Error 


First and foremost we discover the intriguing coverage of ignorance 
and error. Ignorance and error of fact are called error about a matter of 
fact, including facts of legal characterization (e.g., “a document”), namely, 
the type of fact which, if known to the defendant, would make it clear to 
him that what he proposes to do is a violation of penal law. While, how- 
ever, our majority position in America still holds that factual error is ir- 
relevant for the consideration of liability, if resting itself on culpability 
(usually negligence),*2 the German draft code correctly provides for lia- 
bility for negligence (in the German sense) in such case if the negligent 
production of that harm happens to be normatively specifically covered in 
the Special Part (section 19(1)2.). The deviation from Anglo-American 
law is stronger yet in the second paragraph of section 19. In strict ac- 
cordance with the principle of commensurateness of guilt and punishment, 
a defendant can be punished as for intentional commission only for the 
crime which such factual elements constitute as were known to him. In 
essence, the standard of section 19(2) is consonant with the guilt principle 
and makes sense. 

This section, 19(2), taken together with section 22, spells the end of 
all praeter-intentional criminal liability. Section 22, in effect, would limit 
our Anglo-American felony murder liability to cases in which during the 
commission of a felony, death results from negligence (in the German 
sense) on the part of the defendant. This makes good sense and is worthy 
of our attention. 

The section dealing with error of law (section 21), as several colleagues 
commented, is one of the most astonishing for Americans. Its content 
strikes us as absolutely just and psychologically sound on any theory of 


41In this sense the New Hampshire test of incapacity—though not the Durham 
Test!—certainly makes more sense than others, see Reid, Understanding the New 
Hampshire Doctrine of Criminal Insanity, 69 Yate L.J. 367 (1960), though the New 
Hampshire test is insufficient in other respects. 

42 HaLL, GENERAL PRINCIPLES OF CriIMINAL Law 366-68 (2d ed. 1960). 
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punishment, including reformation. The provision amounts to a general 
affirmation of the rule which we are now gradually reaching through a 
number of recent Supreme Court decisions.“ Error or ignorance of law 
does excuse! We are, however, concerned about the phraseology, “if he 
cannot be blamed for the error.” Admittedly it constitutes a slight im- 
provement over our term, “reasonableness.” But Professor Edwards asks, 
“ought not some guidance to be given as to the criterion for judging the 
defense? Is it to be viewed subjectively?” 44 We do suspect that the 
draftsmen have a subjective standard in mind in line with the overall ap- 
proach of the code. In this case, however, why not use more descriptive 
language? Under the common-law view of mens rea it is of the essence 
that the conduct in question be not only in fact regarded as unlawful (im- 
proper) by the community but that such also be known to the defendant. 
Anything else can lead only to the most vindictive sort of blameworthi- 
ness.4° 


(2) Capacity 
(a) Infancy 


In line with the developments in all civilized nations, the deviancy of 
children and juveniles in Germany had been covered by separate legislation. 
The (at least) concurrent jurisdiction of the criminal court, applying the 
draft penal code, however, is meant to cover juveniles to the exclusion 
only of children (section 23) below the age of fourteen (section 10. 1.), 
who “cannot incur liability.” This corresponds to psychological reality, for 
it is generally agreed that a child below this age cannot entertain a mens rea 
of adult intensity and meaningfulness. American tendency, however, goes 
in the direction of extending the incapacity still more from the original 
common-law age of seven to sixteen, as Professor Tappan now proposes for 
the Model Penal Code.** Intuitively we deem the American age limit 
preferable but concede that no acceptable scientific proof for such prefer- 
ence is available. The matter, however, can be much more effectively dealt 
with by youth correction acts, from both the punitive and the correctional 
point of view—and we have tended to underestimate the significance of 
the former on this continent—rather than by a criminal code. The German 
attitude seems to tend in the right direction. 


43 Lambert v. California, 355 U.S. 225, 78 Sup. Ct. 240 (1957); Smith v. California, 
361 U.S. 147, 80 Sup. Ct. 215 (1959). 

44 The same problem arises in connection with “blameworthiness” in §§ 38(2) and 
39(2), as Professor Edwards noted. 

45In general, see Mueller, On Common Law Mens Rea, 42 Minn. L. Rev. 1043, 
1061 (1958). 

46 MopeL Penat Cope § 4.10 (Tent. Draft. No. 7, 1957). For current American 
statutory limits, see id. at 7-13, 
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(b) Intoxication 


Commentators not familiar with existing German law on intoxication 
were amazed by the absence of a specific provision on intoxication, which 
means that intoxication would be treated like any other disturbance of 
consciousness (sections 24, 25). The idea is shocking to Americans who 
still are under the spell of puritanism which was brought to these shores 
three and a half centuries ago. Only gradually did our law proceed from 
intoxication as an indication of particular evilness, to disregard, to recog- 
nition as a defense if “involuntarily induced,” to a mitigating circumstance. 
Under the German solution widespread impunity is bound to result. But 
we perceive that, in such cases, some rather stiff “measures of security and 
rehabilitation” may be imposed so that in effect the outcome is not dissim- 
ilar. We have little experience with such a solution whereas the Germans 
have experimented for some time, and therefore we defer judgment. Obvi- 
ously the German solution deserves close scrutiny in our own reform 
efforts. The German draft appeals to us through logic, consistency, and 
humanity, and the appropriate measures for alcoholics may well be superior 
to our own. 


(c) Mental Disease 


On this question not only the commentators but all American jurists 
are in hopeless disagreement. Professor Moreland bluntly suggested “that 
the definition of insanity is ‘confused.’”’ Professor Edwards wrote: “AI- 
though constituting an improvement of the M’Naghten formulae, the pro- 
visions in the draft code are open to the same basic criticisms which have 
been levelled against the M’Naghten Rules, viz., it is laying down a test 
which adverts to certain forms of mental disorder only, and thus requiring 
the medical witness to frame his testimony in keeping with the formula 
which the court will have to use in directing the jury. What, too, is meant 
by ‘appreciating the wnlawfulness of this act’? English law .. . has departed 
from the original intention of the judges in their reply to the question 
posed by the House of Lords. The classic example is that of the Court of 
Criminal Appeal in Regina v. Windle.4#7 For my own part—Jerome Hall’s 
pleas notwithstanding—I would prefer to see adopted the criterion intro- 
duced either in the Durham case or the majority recommendation of the 
Royal Commission on Capital Punishment.” 

I hope I personally may be pardoned for evaluating the draft pro- 
vision in light of what still is the vast majority preference of American 
courts—more for reasons of arch-conservatism than insight—the M’Naghten 
Rules. 

Section 24 is properly phrased in terms of action without guilt, which 


47 [1952] 2 Q.B. 826 (C.C.A.). 
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leaves the (otherwise criminal) act of a demented person still “unlawful,” 
so that measures, in lieu of punishment, may be imposed. The reference to 
the mental state at the time of the conduct likewise is proper and fully in 
accord with American law. Next, properly, the German draft formula 
refers to the cause of the incapacity: “Morbid mental or emotional dis- 
turbance, a corresponding disturbance of consciousness, or low mentality.” 
This triplet definition is broad enough to encompass all conceivable cate- 
gories and constitutes a distinct improvement over previous drafts and per- 
haps our own law, although the enlightened American position likewise is 
no longer concerned with any attempt to relate mental incapacity to any 
psychiatrically defined disease or defect categories or to symptoms thereof. 
This would be an impossibility anyway in view of widespread disagree- 
ment among psychiatrists and constant alterations of the classificatory 
schemes. It appears, in fact, that the judges in M’Naghten (1843) had no 
intention of making reference to either specific diseases or to specific 
symptoms. They simply referred to “a defect of reason from disease of 
the mind.” 48 The more modern and compact formulation is “disease, dis- 
order or disturbance.” 4° Since, as we understand it, the German incapacity 
formula is meant to be a wide-open one, the wisdom of an intricate defini- 
tion of the underlying cause as that provided by previous drafts in terms 
of “morbid” or resting on “a serious congenital or acquired deviation” was 
very much open to doubt. The new formulation is an improvement. It 
has the advantages of specifically including low mentality and strictly 
emotional disorders, severe enough to merit consideration, points which 
even under an improved M’Naghten formula are open to doubt in America. 

The next part of the formula is properly directed to the relevancy of 
the given disturbance. Our Durham test simply requires that there be 
some relation between the disease, etc. and the commission of the crime 
(which logically should read “unlawful act’”’).°° The intensity of the re- 
lation has escaped meaningful definition. If we consider for a moment that 
a (neurotic) compulsive doorknob wiper or peeping-tom (voyeurist) may 
be perfectly unimpeded by any neurotic disturbance when it comes to 
filling out his income tax return, it is at once clear that meaningfully the 
disease can be related only to the various ingredients (elements) of the 
given crime formula and nothing else. Most frequently this is in terms of 
the inability to know, as M’Naghten reads, or, under modern standards of 


48 M’Naghten’s Case, 10 Clark & F. 200, 8 Eng. Rep. 718 (H.L. 1843), answers to 
questions 2 and 3. 

49 The most concise statement of the modernized version of the M’Naghten test 
may be found in the Australian High Court decision in The King v. Porter, 55 
Commw. L.R. 182 (Austl. 1933). While all of the improvements which Porter made 
over M’Naghten are adopted in some American jurisdictions, no state is known to me 
in which all have been accepted as a group. 

50 Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). 
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an emotion oriented psychiatry, to “appreciate” the fact that what the 
defendant is doing is wrong. The Germans, therefore, properly follow our 
modern version of the M’Naghten test in this respect by requiring inca- 
pacity “of appreciating the unlawfulness of his act.” The word “appreciate” 
is indeed preferable to “know,” since knowledge has been inadequately 
interpreted to refer to a mere formal or verbal knowledge without mean- 
ingful insight. Such is insufficient in terms of contemporary psychiatric 
understanding of the human psyche.*! 

Next we note the German reference to “unlawfulness” rather than 
wrongfulness. This is an improvement over the old M’Naghten test since 
it is clear that today a statutory prohibition may well not fall in the cate- 
gory of moral wrong, although it may constitute a legal wrong and un- 
lawfulness, and there is no reason why a defendant whose mind is clouded 
by disease to such an extent that he cannot appreciate such legal wrong- 
fulness should not be excused. The M’Naghten judges simply were not 
confronted with that situation. 

The German formula next contains an incorporation of, in effect, our 
“irresistible impulse test” by including an incapacity “of acting in accord- 
ance with such an appreciation.” In its modern garb the irresistible impulse 
test, as phrased by Professor Wechsler after long debate and earnest con- 
templation, includes an incapacity “to conform his conduct to the require- 
ment of law.” 5? We regard this as the best compromise of which the 
democratic process was capable. This speaks well for the German solution, 
which is phrased in almost the exact same language. We should not over- 
look the fact, however, that psychiatry simply does not think in terms of 
free will or intention,®* and that under the modern psychiatric concept of 
the integration of functions, an impediment of volitional capacity carries 
with it an impediment of the cognitive capacity so that reference to appreci- 
ation of unlawfulness would seem to suffice by modern psychiatric stand- 
ards. From a legal-doctrinal point of view it would seem to me that the 
problem of the power to “act in accordance” or “to conform” can be much 
better taken care of by the modernized M’Naghten test which is phrased 
strictly in accordance with the basic principles embodied in the crime 
concept. The judges specifically included in the M’Naghten test the “ina- 
bility to know the nature and quality of his act.” If the defendant does not 
so know, or as we would say today, “appreciate,” he does not appreciate 


51 The King v. Porter, supra note 49, likewise uses the word “appreciate,” as does 
the American Law Institute Model Penal Code. Monet Pena Cope § 4.01 (Tent. Draft 
No. 4, 1955). 

52 Mopet Penat Cope § 4.01(1) (Tent. Draft No. 4, 1955). 

53 For German psychiatric criticism, see the memorandum by Professor Dr. K. 
Ernst, at Gutachten und Stellungnabmen zur Frage der Strafrechtsreform mit arzt- 
lichem Einschlag, Bonn, 1958, at 3. 
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what he is doing; and anyone ignorant of what he is doing does not fulfill 
the requirement of meaningful conduct requisite for all criminality. 

In a modernized version of the M’Naghten formula, the reference is 
not only to nature and quality but also to the consequences of the defend- 
ant’s behavior,®* which is a useful incorporation by reference of the harm 
requirement, and of the causation requirement, insofar as the harm must, of 
course, be psycho-physically connected with the defendant’s conduct, i.e., 
it must be caused. If such psycho-physical connection is impossible by 
reason of mental disease, etc., there is no criminal conduct, no liability. 

It has previously been noted that an incapacity formula is nothing but 
a doctrinal implementation of the broad principles of criminal law. If we 
now ask how far the German draftsmen have succeeded in implementing 
their general principles, in comparison with the common-law formula, I 
am afraid I must answer that by our own standard the German formula is 
a bit inferior. While definitely enlightened and workable (and only the 
most atrociously incompetent “insanity” formula would be unworkable), 
the formula incorporates reference to some principles but not to all, and 
has a dubious metaphysical reference to freedom of the will—a reference, 
though, which enjoys considerable support in America, The vast majority 
of American jurisdictions does adhere to an analytically much more sound 
formula and one which should command the attention of the German 
draftsmen. In its modern garb the formula postulates that if by reason of 
disease, disorder, or defect, the defendant, at the time of the act, does not 
have the capacity to appreciate the nature and consequences of his con- 
duct or to appreciate the unlawfulness of his conduct, he is not guilty of 
the crime charged. This amounts to saying that there is no liability if there 
is either no rational conduct, or no mens rea, or no psycho-(physical) con- 
nection with the harm and thus no causation in the psycho-physical sig- 
nificance of that concept.®® 

I am always pleased when the conservative position of the common 
law, as in this instance, happens to be in accord not only with logic but also 
with the viewpoint of modern scientific knowledge. 


(d) Diminished Capacity 


We next turn to the German draft code’s coverage of diminished re- 
sponsibility. As understood in this country, the M’Naghten test frequently 
was interpreted as requiring a complete and full dementia. The rigor of 
this standard was lessened where “know” was changed to “appreciate.” But 
diminished capacity remains a problem even under such a slight liberaliza- 
tion of the M’Naghten test. The Model Penal Code, in line with some in- 


54 F.g., People v. Marquis, 344 Ill. 261, 176 N.E. 314 (1931). 
55See Mueller, Causing Criminal Harm, in Essays 1N CriMINAL ScIENCE 167 
(Mueller ed. 1961). 
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terpretations of the M’Naghten judges’ intentions,®* adds for the purposes 
of exculpation the severely impeded capacity to full incapacity,®? and judicial 
development tends in the same direction.*® But American experience is 
insufficient to permit an evaluation of what for the Germans is a rule of 
long standing practice: In case of severely impaired capacity there is no 
full “guilt” and hence, the punishment must be mitigated (section 25). The 
difficulty is not one of formulating the problem but of deciding whom one 
wishes to regard as having a severely impaired capacity and whom not. In 
this shady zone of law and human behavior we meet the so-called psycho- 
path, the neurotic, and the persons suffering from a wide variety of be- 
havioral disorders. At issue is really the question of focusing the appropriate 
correctional attention on such persons. But to the extent that their ability 
to resist anti-legal temptations is merely impaired, they are obviously de- 
serving some, though much less, blame, and thus it is a question of the 
substantive law of crimes. The German draft appears in order on that score. 


(3) Self-Defense, Defense of Others and of Property, Necessity, 
Duress, and Coercion 


Continuing with our discussion of doctrines, we note that, superficially, 
the treatment of self-defense, the defense of others, and of necessity is in 
general accord with conservative American judicial practice, although 
there is no uniformity on these doctrines in America. On closer inspection 
it appears that the German provisions are among the most complicated in 
the entire draft. They attempt to solve the defensive matters in consistency 
with the principles of guilt (#ens rea), the policy of commensurateness, 
and the conduct requirement (sections 37-40). Query: Have they ac- 
complished the goal? Under the German draft, acts of self-defense remain 
lawful, but excessive force in self-defense leads to liability, and is merely 
subject to possible mitigation (section 38), except in case of excusable 
fright, where impunity follows. Under the code’s general provisions, blame- 
worthy error leads to negligence liability (section 20). As previously com- 
mented, it seems illogical to us to punish negligent production of the harm 
as we do intentional production of the harm, subject merely to mitigation 
in the case of culpably faulty assessment of the situation leading to the 
employment of excessive force. Of course, we are merely presuming that 
section 38(1) covers only the case of culpably faulty (negligent) use of 
excessive force, for it would seem to us that the intentional employment 
of excessive force is not covered at all by these self-defense provisions. The 


56 Hall, Mental Disease and Criminal Responsibility—M’Naghten Versus Durham 
and the American Law Institute’s Tentative Draft, 33 Inv. L.J. 212, 218 (1958). 

57 By requiring “lack of substantial capacity” in Mopex PenaL Cope § 4.01(1) 
(Tent. Draft No. 4, 1955). 

58For one of the latest decisions, see State v. Padilla, 66 N.M. 289, 347 P.2d 312 
(1959). 
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draft should have spelled this out. If this, as we fear, is an incomplete and 
somewhat illogical rule, it now appears to be inconsistent as well, namely 
inconsistent with the draft’s solution of the perpetrator’s negligent assess- 
ment of the need for self-defense in the first place. This situation the draft 
does not cover at all in the self-defense section, so that one must, we sur- 
mise, cross-refer to the general error provisions. There (section 20), as 
previously mentioned, mere negligence liability may be imposed, rather 
than mitigated liability for intentional commission. 

The picture becomes even more complicated if we add the question 
of necessity (sections 39-40). First of all, the draft distinguishes between 
justifying and excusing necessity, the latter including the not specifically 
mentioned doctrine of duress and coercion. To us this seems a completely 
alien classification, and no reasons for such a highly superficial and compli- 
cated differentiation and non-differentiation seem apparent. 

In the case of justifying necessity, error about the need for the em- 
ployment of force is specifically covered by section 39(2), whereas the 
error about the necessary extent or intensity of force (excessiveness) is 
covered only by implication. Thus the case of excessive counter-force, as 
a result of error, would also seem to be covered by section 39(2), leading 
in both instances, then, to liability for intentional commission, subject to 
mere mitigation of punishment; and there would seem no possibility for 
application of the more logical error rule which provides only for negli- 
gence liability. No reason is apparent why this complicated solution was 
preferred. 

If we compare the justifying necessity with the exculpating necessity, 
we find that the latter found still another solution of the error problem. 
While, as to error both about the need and the necessary extent of de- 
fensive force, it is likewise the solution of mitigation rather than negligence 
liability which has been adopted, the mitigated frames of punishment differ 
here from those provided for justifying necessity. Thus, inherently identical 
errors lead to different mitigations of punishment. 

We can readily see that the entire problem is likely to prove of great 
value in testing innate analytical abilities of exam candidates, it would 
seem to us that surely the German draftsmen should have been able to find 
simpler, more logical, and more consistent solutions for the doctrines of 
self-defense, necessity, and coercion, and ignorance and error pertaining 
thereto. 


(4) Attempt 


The definition of attempt in terms of “commencement of the execu- 
tion” is quite unlike our own definition, as Professor Moreland rightly 
noted. Professor Edwards commented: “Insomuch as this provision pur- 
ports to introduce a subjective test into the determination of the actus reus 
in attempts, I favor it in preference to the unequivocally referrable test pro- 
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pounded by Salmond, J., in New Zealand in the early part of the century 
and subsequently adopted and advocated by J. W. C. Turner in his writings 
on the subject.” Indeed, the German draft test sounds more logical, more 
meaningful, and more graceful than the standard American statutory formu- 
lations.®® It would lead too far afield to open the entire problemacy of the 
attempt issue. We are not aware of any jurisdiction, American or foreign, 
which has solved to utmost satisfaction the problems of delimiting (lawful) 
preparation from (unlawful) attempt and attempt from completed crime, 
or the problem of impossibility. The German draft comes as close to a 
solution as today appears humanly possible, though the wisdom of prepon- 
ing attempt liability to acts “directly proceeding to” the commencement 
of the execution, seems rather extreme. The Model Penal Code requires 
minimally “a substantial step in a course of conduct planned to culminate 
in his commission of the crime,” and a “substantial step” was specified to 
be “strongly corroborative of the actor’s criminal purpose,” ® which defini- 
tion was followed by a casuistic list of instances regarded as thus corrobora- 
tive. The spirit of the section was approved but it was submitted for re- 
drafting. This may suffice to indicate the nature and difficulty of the 
problem. The German solution appears proper, although for common-law 
draftsmen perhaps too curt. The German provision on the impunity of the 
actor who withdraws from an attempt aroused particular interest among 
the commentators. Professor Sherry commented: “I have some doubts 
about the wisdom of making a withdrawal from an attempt to commit 
crime a defense as is provided in section 28. Acts which are directed toward 
the commission of an offense are to be punishable as soon as they have 
reached the point where they constitute a social harm or at least at the point 
where they endanger the safety of others. To excuse the would-be perpe- 
trator of a crime simply because he withdraws and without consideration 
of the significance of what he has done up to the point of withdrawal is 
contrary to the fundamental purpose of the criminal law.” His considered 
opinion came as somewhat of a surprise since California, Professor Sherry’s 
state, is, as far as I can ascertain, the only American state practicing the 
rule.6t| Wharton, familiar with continental law, however, had long ago 
advocated the rule for adoption in American practice,®* but there always 
had been reluctance to admit of a rule which is likely to benefit the un- 
successful criminal entrepreneur as much as the repentant miscreant, as 
Professor Sherry rightfully pointed out. Professor Edwards added: “Section 


59“An act, done with intent to commit a crime, and tending but failing to affect 
its commission.” N.Y. Penar Law § 2. 

60 Mopet Penat Cope § 5.01 (Tent. Draft No. 10, 1960). 

61 See Perkins, CriminaL Law 512 (1957); People v. Norton, 161 Cal. App. 2d 399, 
327 P.2d 87, 89 (1958). 

62) Wuarton, CrrminaL Law § 226 (12th ed. 1932). 
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28(1) exempts the person who voluntarily desists from the further execu- 
tion of the act, but may this not have serious consequences so far as the 
enforcement of the law is concerned? In other words you are saying, to 
the potential criminal, try by all means to accomplish your criminal pur- 
pose but if you run into difficulties—and who is to say what circumstances, 
external or otherwise, cause a person to ‘voluntarily desist’—put a halt to 
your actions if needs be until conditions are more favourable, and then you 
incur no responsibility for your actions. I find this an astonishing doctrine.” 
One should not overlook, however, that the German draft envisages criminal 
liability for possibly accomplished lesser offenses included in the abandoned 
and otherwise non-punishable attempt. Early this year I found occasion 
to raise substantially this same objection when, to everybody’s surprise, the 
American Law Institute advanced the doctrine of the non-punishable 
abandoned attempt for the Model Penal Code. It appeared that the Model 
Penal Code’s language did not make certain that only a “change of heart” 
will exculpate.®* If such a provision can be drafted, it would be fully ac- 
ceptable here and elsewhere. We do not have the impression that the 
German “voluntary withdrawal” or the American “renunciation” succeeds 
in doing that.® 

We may conclude this subject by reference to section 27 on the punish- 
ability for attempt. While at common law both attempted felonies and 
attempted misdemeanors are indictable, the German draft code restricts 
liability to attempted felonies, unless specifically provided otherwise in a 
given misdemeanor provision. All attempts are punishable as misdemeanors 
at common law, though statutes have varied the rule. New York law pro- 
vides for one-half of the measure of punishment provided for the com- 
pleted offense.® Either solution is arbitrary, and the German draft code 
clearly has a better solution by using the punishment for the completed 
offense as a maximum, but providing for possible, and in fact, highly 
likely, mitigation. This solution properly aims the deterrent effect of the 
law on the human psyche—where it ought to be directed. It does not 
create a dependency on the actual harm caused, as had been the classicist’s 
solution. 

The problem of impossibility is not covered by the draft code, at least 
not explicitly, which appears to us to be a wise decision. However, the 
judge is given discretion to withhold punishment when the offender com- 
mitted a silly act in the belief that it would have a desired penal result 
(section 27(3)). 


63 Move, Penat Cope § 5.02(4) (Tent. Draft No. 10, 1960). 

6 Professor Perkins suggested, might it not be advisable that for withdrawal from 
attempted participation—as in an American withdrawal from a conspiracy—notice of 
the abandonment as well as the abandonment itself should be required? 

65 N.Y. Penat Law § 261. 
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(5) Parties to Crime 


The last doctrines here to be discussed are those pertaining to multi- 
plicity of perpetrators. It will be well to lead off with Professor Sherry’s 
comment: “Title 3, ‘Principals and Accessories’, does not seem to constitute 
much of an improvement over the existing law. Sections 48, 47 and 49 of 
the current penal code seem much more simple, understandable and direct 
than the provisions of the draft. Neither the draft nor the current code, 
however, are free from what I consider the unnecessary complications of 
attempting to define different kinds of parties to crime. The modern trend 
in Anglo-American law has been toward the elimination of the old common- 
law distinctions between parties. Thus, section 31 of the California Penal 
Code provides essentially that all persons concerned in the commission of 
a crime are principals. 

“I am aware of the fact that the American Law Institute’s Model Penal 
Code treats the subject in a way that is very similar to the German draft. 
It is my opinion, however, that in so doing it is over-detailed. Wisconsin, 
which recently redrafted its criminal statutes, rejected this return to older 
forms by defining ‘all parties concerned’ as principals. This, I think, is a 
wiser choice.” 

The topic of complicity is, indeed, highly complex. It appears that 
the German draftsmen’s understandable desire to draft these provisions in 
strict compliance with the demand for commensurateness of guilt and pun- 
ishment has resulted in an—even for German codification—unusual com- 
plexity, intricacy, elaborateness, and, frankly, sophistry. Our American 
judges did not achieve such doctrinal refinement of the law because for all 
too long they lacked the guidance of the scholar, so that they were driven 
to solve many issues in an un-theoretical common-sense manner, or to 
ignore the problem altogether. Occasionally, the absence of scholarly 
guidance has been beneficial. Such problems which were solved at com- 
mon law without the aid of the scholar are, for example, the instigator’s 
error about the perpetrator’s intention (German draft code, section 32). 
These and other issues, for instance the attempted participation (section 
35), and withdrawal from attempted participation (section 36), both of 
intricate draftsmanship, the German draftsmen had to resolve by separate 
provisions so as to achieve consistency with the approved principle of 
guilt and the clear proposition of section 34 that “every participant shall 
be punished only for his own guilt, regardless of the guilt of others.” 

Except for the absence of a general conspiracy concept in German 
law ®7—which, truly, an orderly society with a proper law on parties to 


66 This provision, incidentally, also appears capable of avoiding liability of the 
accessory before the fact for excesses committed by the principal—a problem which is 
not always properly solved in our courts. 

67 But see § 35 (Attempted Participation), closely analogous to our conspiracy 
concept. 
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crimes does not need—the German forms of participation in crime have 
their almost exact American counterpart. With us, the various distinctions 
were of predominantly procedural significance. This procedural significance 
(e.g. accomplices’ trial, testimony, etc.) having virtually disappeared, the 
only reason for continuation of the distinctions might be differing degrees 
of culpability, which also seems to be the German reason for the preserva- 
tion of the distinctions. On this point, however, even rudimentary psy- 
chology tells us that the principal perpetrator is not necessarily more culp- 
able than the scheming instigator or accessory before the fact, or the 
cowardly accessory after the fact. Even as to accessories at the fact and 
principals, no universal rule as to their relative culpability can be formed. 

Turning now to the crucial sections of this part of the draft, sections 
29-31, we find that all parties are subject to the same threat of punishment, 
except the accessory, be he before or at the fact, as long as he “helped” the 
principal (section 31, with punishment mitigation according to section 64.1). 
Why then insist on fine distinctions? One major difference between 
American and German law ought to be noted. At common law the doc- 
trines pertaining to parties to crime are applicable only in case of felony. 
In the commission of a misderheanor everyone engaged in the commission 
of the offense is regarded as a principal at common law. The draft’s perpe- 
trator types are as follows: 


(1) The principal perpetrator (section 29(1)). He is our common 
law principal of the first degree, as “the one who actually commits the 
crime, either by his own hand, or by an inanimate agency, or by an innocent 
human agent.” ®° The German draft code is in full accord with common 
law. 

(2) Co-principals, who commit the cffense as a joint undertaking (sec- 
tion 29(2)). The German draft code is in full accord with the common 
law. 

(3) Principals in the second-degree, or aiders and abetters, or accesso- 
ries at the fact (section 31), according to common law, are those persons 
who in any way help the principal(s) in the commission of his (their) 
crime. Except for the fact that we require for the principal in the second 
degree an actual or constructive presence at the scene of the crime and 
the Germans do not, thus including also some of our accessories before the 
fact, with this minor deviation the German draft code is in full accord with 
the common law. 

(4) Accessories before the fact are those who successfully instigate 
another to commit the crime (section 30). Here again the draft code is in 
accord with the common law insofar as instigators are concerned; but the 
Germans treat other accessories before the fact like our accessories at the 
fact. 


68 CLarK & MarsHALL, Crimes 447 (6th ed. Wingersky, 1958). 
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We have, in addition, the solicitor who unsuccessfully solicits another 
to commit a crime and whose punishment frequently is as for attempt. The 
Germans have solved this problem in section 35(1) in a not dissimilar 
fashion. 

Do the Germans, do we, still need this variety of forms of parties? 
The tendency in this country has been to create a single “perpetrator” type 
as we always had it in the law of misdemeanor. New York and California 
have reached the halfway mark,® in distinguishing only between principal 
parties to the crime on the one hand and accessories after the fact on the 
other. An accessory after the fact has its own counterpart in the German 
draft, section 289, which might have been more appropriately placed in 
the General Part, though, standing next to the offense of dealing in stolen 
goods, etc., its place in the Special Part is not overly inappropriate. The 
heated debates on the European and American continents on the issue of a 
multiple perpetrator concept versus a single perpetrator concept have led 
nowhere on the doctrinal level. Our instinct tells us, however, that the 
less complicated the forms of participation, the more practical will be the 
solution, for ultimately the severity of culpability can best be considered 
at the sentencing stage. The German draftsmen have probably considered 
this, but if not, they may wish to do so. 


CONCLUSION 


Much more could and should be said about so important a piece of 
national effort as the German Draft Penal Code, 1960. But all-around 
moderation demands that I stop here, in the hope of having adequately and 
moderately performed the tasks of informing my American colleagues 
about the most important aspects of the German Draft Penal Code, and of 
conveying to the German draftsmen and the Ministry of Justice not only 
some random American views on details of draftsmanship and policy as 
expressed in this draft code, but also our congratulations for a splendid 
service well done. Our few items of criticism may or may not be of help— 
they come from a great distance geographically and juridically. We should 
be pleased if they find some attention. But in any event, we are convinced 
that this magnificent accomplishment of German scholarship will bear fruit. 
It is to be hoped that this draft will be enacted as the crowning achievement 
of sixty years of scholarly effort. But even if Fortuna should not bless the 
draft politically, we are convinced that by uniting so many German scholars 
of criminal law in this unprecedented and vigorous joint venture, be it as 
draftsmen, be it as critics, the draft code has performed a useful function. 


6 See N.Y. Penat Law §§ 2, 26, distinguishing between principals and accessories 
(after the fact); Cav. Penat Cope § 971. 
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GENERAL PART 
FIRST DIVISION 
THE PENAL LAW 


TitLE ONE 
Temporal and Territorial Applicability 


§ 1. No Punishment Without Law. 


An act may be punished only if its criminality was provided for prior 
to its commission. 


§ 2. Temporal Applicability. 


(1) The law in force at the time of the commission of the act deter- 
mines the punishment and its collateral effects. 

(2) If the penal law is amended during the commission of the act, the 
law in force at the commission of the act is applicable. If the law in force 
at the time of the act is amended prior to judgment, the mildest legal pro- 
vision is applicable. 

(3) A law, the applicability of which has been limited to a certain date, 
is applicable to all acts committed during its validity, even though its validity 
has lapsed subsequently. 

(4) Paragraphs one to three are applicable correspondingly to for- 


feiture and confiscation. 
(5) Unless otherwise provided by law, measures of safety and rehabili- 
tation are governed by the law in force at the time of judgment. 


§ 3. Applicability to Acts Committed Within the Country. 


The German criminal law is applicable to acts committed within the 
country. 


§ 4. Applicability to Acts Committed Aboard German Ships and Air Crafts. 

The German criminal law is applicable to acts committed aboard a 
German ship or air craft abroad, regardless of the law of the place of com- 
mission. 


§ 5. Applicability to Acts Committed Abroad Regardless of the Law of the 
Place of Commission. 


(1) The German criminal law is applicable to acts committed abroad, 
regardless of the law of the place of commission, for the following deeds: 
1. Nuclear-, explosives- and radiation crimes under §§ 322, 323, para. 
1, § 324, para. 3 and § 326; 
2. Traffic in human beings (§ 229) and slave trade; 
3. Unlawful traffic in narcotics; 
4. Traffic in obscene publications; 
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5. Counterfeiting and preparation therefor under §§ 312, 313 and 
318; 

6. Genocide, if the perpetrator at the time of the act is a German 
national, or has his domicile or residence in Germany; 

7. Acts which the German Federal Republic by treaty has under- 
taken to prosecute even when committed abroad; 

8. High treason and treasonable activities under §§ 361 to 366, 369, 
373, para. 1 No. 3, para. 2, §§ 374, 375, 377 and 378; 

9. Treason (§§ 383 to 392); 

10. Offenses against the national defense under §§ 410 to 415; 

11. Political defamation if the act is directed against a German na- 
tional who has his domicile or residence in Germany; 

12. Betrayal of industrial or commercial secrets of an enterprise lo- 
cated within the area of territorial applicability of this Code, or which 
there has its domicile, or of a German industrial or commercial enterprise 
located abroad, as well as breach of trust with respect to taxation of such 
industrial or commercial enterprises; 

13. Abortion and artificial insemination, if the perpetrator at the 
time of the act is a German national, or has his domicile or residence in 
Germany; ‘ 

14. Perjury or false testimony in any proceeding pending before an 
agency of the German Federal Republic or one of her member states; 

15. Acts committed by a German holder of an office of the German 
Federal Republic or one of her member states or as a soldier of the Ger- 
man armed forces, while abroad in an officia! capacity, or with respect to 
such official capacity; 

16. Acts committed by a foreigner while holding an office of the 
German Federal Republic or one of her member states; 

17. Acts committed against the holder of an office of the German 
Federal Republic or one of her member states or a soldier of the German 
armed forces, while in the performance of their official functions or con- 
cerning their official functions. 


§ 6. Applicability to Acts Committed Abroad in Other Cases. 


(1) The German criminal law is applicable to acts committed abroad 
against a German national, if the act is a criminal offense where committed 
or if the place of commission is not subject to any criminal jurisdiction. 

(2) The German criminal law is applicable to other acts committed 
abroad if the act is a criminal offense where committed or if the place of 
commission is not subject to any criminal jurisdiction and the perpetrator 


at the time of commission 





1. was a German national or became one subsequently, or 
2. was a foreigner and is found within the country and not extra- 
dited, although by the nature of the deed he could be extradited 
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under the German extradition law, because an extradition re- 
quest was either not made or rejected, or the extradition cannot 
be accomplished. 


§ 7. Time of the Act. 


An act is committed when the principal perpetrator or accessory has 
acted, or, in case of omission, should have acted, no matter when the harm 
results. 


§ 8. Place of the Act. 


(1) An act is committed at every place where the perpetrator has 
acted, or, in case of omission, where he should have acted, or where the 
definitionally required harm resulted, or where the perpetrator intended it 
to result. 

(2) An accessoryship is committed at the place of commission of the 
principal act as well as at every place where the accessory has or, in the 
case of omission, should have acted, or where he intended the deed to be 
committed. If the accessoryship was committed within the country and 
concerned an act committed or to be committed abroad, the German crim- 
inal law is applicable to the accessoryship even though the act is not punish- 
able by the law of the place of commission. 


§ 9. Special Provisions for Juveniles and Adolescents. 


This law is applicable to the acts of juveniles and adolescents only in 
so far as not otherwise provided by the Juvenile Court Law. 


TitLeE Two 
Semantic Usage 


§ 10. Definitions of Persons. 


Within the meaning of this Code the following are defined: 
1. Child, if the word refers to an age: anybody who is not yet four- 
teen years old; 

Juvenile: anybody who is fourteen but not yet eighteen years old; 

Relative: anybody within the following categories: 

a) relatives and in-laws of the direct line, the spouse, the fiancee, 
brothers and sisters and their spouses, the brothers and sisters of 
spouses, even if the relationship rests on an illegitimate birth or 
if the marriage on which the relation rests is no longer in exist- 
ence; 

b) persons related to another by adoption; 

c) foster parents and foster children; 

4. Official: anybody who, according to German law, is: 

a) a civil servant, a judge, or a notary; or 
b) anybody who, without being a civil servant, is employed to 


we MN 
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exercise official authority of the executive branch of the govern- 
ment, excepting military official authority on the part of a 
soldier; 

5. Judge: anybody who, according to German law, is: 

a) a career judge, or 
b) anyone who is employed to exercise functions of the judiciary 
branch of government at a court; 

6. Arbiter: anybody who by reason of an arbitration agreement, by- 
law, testament or by any other lawful undertaking is entrusted to 
decide a legal dispute; 

7. Anybody specially obligated for public service: anybody em- 
ployed by an agency of government, or a public corporation, insti- 
tution, or foundation, or working for it and has been formally 
obligated on the basis of law to conscientiously perform his tasks, 
but who is not an official; 

8. Soldier: a soldier of the Federal Armed Services; 

9. Foreigner: including a stateless person. 


§ 11. Definitions of Concepts. 
(1) Within the meaning of this Code the followirig are defined: 


1. Crime [criminal act]: any unlawful conduct, with mens rea 
[guilty]; which fulfills the definitional requirements of a penal 
law; 

2. unlawful act: any unlawful conduct fulfilling the definitional 

requirements of a penal law, whether committed with mens rea 
[guiltily] or not; 
undertaking an act: its attempt and its completion; 
4. official act: conduct by which 
a) an official or a soldier undertakes tasks within the scope of 
his authority or 

b) any person employed by an agency of government, or a 
public corporation, institution or foundation undertakes 
tasks of public service, even though such tasks are not of 
official nature; 

5. measure: any measure of safety or rehabilitation, forfeiture, 
confiscation and destruction; 

6. compensation: any quid pro quo constituting a property bene- 
fit; 

7. dangerous threat: any threat 
a) of force, 

b) to commit a felony or misdemeanor, 
c) to institute criminal proceedings or any other official meas- 
ure, or 
d) the disclosure of a matter affecting honor; 
8. abroad: any territory outside the territorial boundaries. 


w 
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(2) Within the meaning of the provisions on acts against a certain person, 
force also includes the employment of hypnosis by the perpetrator upon 
another, without his consent, or the employment of narcotic, intoxicating or 
other substances on his person and without his consent, so as to render him 
unconscious or physically incapable to resist. 


§ 12. Classification of Crimes. 


(1) Felonies are unlawful acts punishable by [imprisonment in a] 
penitentiary. 

(2) Misdemeanors are unlawful acts punishable by jailing or penal 
detention, or by fine. 

(3) If the law permits a choice between several punishments, the 
classification will depend on the most severe possible punishment. 

(4) Aggravations or mitigations applicable under the provisions of the 
General Part or to especially grave or especially light cases will not be 
taken into consideration for purposes of classification. 


SECOND DIVISION 
THE ACT 


TitLE ONE 
Bases of Penal Liability 


§ 13. Commission by Omission. 


Anybody who fails to avert the harm specified by a penal law, is 
punishable as a principal or accessory, if it was his legal obligation to avert 
the harm, and if his conduct, under consideration of the special circum- 
stances of his conduct, and of the definitionally required actions, is tanta- 
mount to perpetration by commission. 


§ 14. Acting on Behalf of Another. 


(1) Anybody who acts as the authorized representative of a jural 
entity, or as its member, or as the legal representative of another, will be 
subject to a law the definitional elements of which call for special personal 
characteristics, conditions or circumstances, even though such inhere not in 
him but only in the represented. 

(2) Anybody who, without being such, acts as a representative, is to 
be regarded a representative within the meaning of para. 1. 

(3) Para. 1 is applicable even though the juridically significant act 
which was meant to found the agency is ineffective. 


§ 15. Intention and Negligent Conduct. 


Only intentional conduct is punishable, unless the law specifically sub- 
jects negligent conduct to punishment. 
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§ 16. Intention. 


Anybody who seeks to effectuate the definitional elements of the 
offense, or who knows or takes it for granted that he will effectuate them, 
or who considers such effectuation possible and does not mind it, acts in- 
tentionally. 


§ 17. Purpose and Scienter. 


(1) Anybody who seeks to effectuate the circumstance for which the 
law requires purposefulness, acts purposefully. 

(2) Anybody who knows or takes for granted that a circumstance for 
which the law requires scienter, is present or will come to pass, acts know- 


ingly. 
§ 18. Negligence and Wantonness. 


(1) Anybody who fails to exercise that care to which the circum- 
stances and his personal conditions bind him and for that reason does not 
recognize that he is effectuating all the definitional elements of a crime, acts 
negligently. 

(2) Anybody who deems it possible that he will effectuate the defini- 
tional elements of a crime, but in violation of duty trusts that this will not 
occur, also acts negligently. 

(3) Anybody who acts with gross negligence acts wantonly. 


§ 19. Error about a Matter of Fact. 


(1) Anybody who in committing the act does not know a circum- 
stance which is part of the definitional elements, acts without intention, 
possible liability for negligent commission notwithstanding. 

(2) Anybody who in committing the act, erroneously assumes a matter 
of fact which is part of the definitional elements of a milder legal provision, 
may be punished for intentional commission only in accordance with the 
milder law. 


§ 20. Error about Grounds of Justification and Excuse. 


(1) Anybody who in committing the act erroneously assumes a state 
of affairs which would justify or excuse the act, will not be punished for 
intentional commission. 

(2) However, he will be punished for negligent commission, if he can 
be blamed for such error and provided the law subjects negligent com- 
mission to liability as well. 


§ 21. Error about the Prohibition. 


Anybody who in committing the act erroneously assumes that he is not 
acting unlawfully, acts without guilt if he cannot be blamed for the error. 
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If he can be blamed for the error, the punishment may be mitigated in 
accordance with § 64, para. 1. 


§ 22. Aggravated Punishment in Case of Special Consequences of the Act. 


Whenever the law subjects certain consequences of an act to an ag- 
gravated punishment, only the principal or accessory who can be charged 
with negligence with respect to this consequence can be subjected to the 
aggravated punishment. 


§ 23. Incapacity of Children. 


A child cannot ine ar liability. 


§ 24. Irresponsibility by Reason of Mental and Emotional Disturbances. 


Anybody who at the time of the act is incapable of appreciating the 
unlawfulness of his act or of acting in accordance with such an appreciation, 
by reason of a morbid mental or emotional disturbance, a corresponding 
disturbance of consciousness, or low mentality, acts without guilt. 


§ 25. Diminished Responsibility. 


If the perpetrator’s capacity to appreciate the unlawfulness of his act 
or to act in accordance with such an appreciation, is severely impaired at 
the time of the act, by reason of a morbid mental or emotional disturbance, 
a corresponding disturbance of consciousness, low mentality, or any other 
mental or emotional deviancy, his punishment may be mitigated in accord- 
ance with § 64, para. 1. 


TitLeE Two 
Attempt 


§ 26. Definitions. 


(1) Anybody who evidences his intention to complete an act by con- 
duct constituting the commencement of the execution, or which would 
constitute the commencement of the execution under his view of the situ- 
ation, but which does not lead to completion, is attempting to commit an 
unlawful act. 

(2) Any conduct by which the perpetrator begins with the effectua- 
tion of the definitional elements, or by which he directly proceeds thereto, 
constitutes a commencement of the execution. 


§ 27. Punishability of Attempt. 


(1) The attempted commission of a felony is always punishable, of a 
misdemeanor only when punishment is expressly threatened therefor by 
specific provisions. 

(2) The punishment for attempt depends on the punishment threatened 
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for the completed act. But the punishment may be mitigated in accordance 
with § 64, para. 1. 

(3) If from serious stupidity the perpetrator failed to realize that on 
the subject on which, or with the object with which, he operated, an at- 
tempt could not possibly lead to the completion of the act, the court may 
mitigate the punishment in the exercise of its discretion (§ 64, para. 2) or 
dispense with punishment entirely. 


§ 28. Withdrawal. 


(1) Anybody who voluntarily desists from the further execution of the 
act or prevents its completion, shall not be punished for attempt. 

(2) If several persons are jointly engaged in an act, any one of them 
who voluntarily prevents its completion shall not be punished for attempt. 

(3) If the act remains uncompleted without the intervention of the 
person withdrawing, or if it is committed without his antecedent conduct, 
his voluntary and earnest endeavor to prevent its completion shall suffice 
for his impunity. 


TITLE THREE 
Principals and Accessories 


§ 29. Principals. 


(1) Any person who commits the unlawful act personally or by an- 
other, is punishable as a principal. 

(2) If several persons commit the unlawful act jointly, each one is 
punishable as a principal (co-principals). 


§ 30. Accessories Before the Fact. 


Anybody who has intentionally instigated another to commit an un- 
lawful and intentional act, is punishable as an accessory before the fact and 
like a principal. 


§ 31. Accomplices. 


(1) Anybody who has intentionally aided another in the commission 
of an unlawful and intentional act, is punishable as an accomplice. 

(2) The punishment of the accomplice depends on the punishment 
threatened for the principal, but shall be mitigated in accordance with § 64, 
para. 1. 


§ 32. Error about the Intention of the Principal. 


(1) Anybody who has instigated another to commit an unlawful act 
in the erroneous belief that the principal perpetrator will act intentionally, 
is punishable like an accessory before the fact. 

(2) This provision is similarly applicable to complicity. 
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§ 33. Special Personal Characteristics. 


(1) If special personal characteristics (§ 14, para. 1) founding the lia- 
bility of the principal do not inhere in a participant (accessory before the 
fact or accomplice), his punishment shall be mitigated in accordance with 
§ 64, para. 1. 

(2) If the law provides that special personal characteristics aggravate, 
mitigate, or exclude the punishment, such provisions are applicable only 
to the participant (principal or participant) in whom they inhere. 


§ 34. Independent Penal Liability of Participants. 


Every participant shall be punished only for his own guilt, regardless 
of the guilt of others. 


§ 35. Attempted Participation. 


(1) Anybody who attempts to induce another to commit or to insti- 
gate a felony, shall be punished under the provisions applicable to the at- 
tempted felony. The punishment shall be mitigated in accordance with § 64, 
para. 1. 

(2) Equally punishable is anybody who declares his willingness or 
accepts an offer of another, or who agrees with others, to commit or to 
instigate a felony. 

(3) If the felony depends on certain personal characteristics, (§ 14, 
para. 1), paras. 1 and 2 are applicable only if these characteristics inhere in 
the person who is supposed to commit the act. Otherwise §§ 33 and 34 
are applicable accordingly. 


§ 36. Withdrawal from Attempted Participation. 


(1) Not punishable under § 35 is anybody who voluntarily 

1. abandons the attempts to instigate another to the commission 
of a felony, or, if its commission is impending, prevents it, 

2. after having declared his willingness to commit a felony, 
abandons his endeavor, or 

3. after having agreed with others, or having accepted the offer 
of another, to commit a felony, prevents it. 

(2) If the act remains uncommitted without the intervention of the 
withdrawing person, or if it is committed independent of his antecedent 
conduct, his voluntary and earnest endeavor to prevent its commission shall 
suffice for his impunity. . 


Titte Four 
Self-defense, Defense of Another, Necessity 
§ 37. Self-defense, Defense of Another. 
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(1) Anybody acting in self-defense or in defense of another does not 
act unlawfully. 

(2) Self-defense or defense of another is that defense which is neces- 
sary to avert any immediate and unlawful attack from oneself or from 
another. 


§ 38. Excess of Self-defense, or Defense of Another. 


(1) If the perpetrator has exceeded the limits of self-defense or defense 
of another, his punishment may be mitigated in accordance with § 64, para. 
1, 

(2) If for reasons of confusion, fear or fright he cannot be blamed for 
the excess, he is free from punishment. 


§ 39. Justifiable necessity. 


(1) Anybody who commits an act in order to avert an imminent and 
otherwise unavoidable danger threatening his or any other person’s life, 
body, freedom, honor, property or any other legally protected interest, in 
order to avert such danger from himself or from another, and if a weighing 
of the conflicting interests, especially of the affected legally protected 
interests and the degree of danger with which they are threatened, shows 
that the interest which he protects is significantly more important than the 
interest which he harms, does not act unlawfully, provided the means em- 
ployed are not excessive for the aversion of the danger. 

(2) If in acting the perpetrator erroneously assumed the presence of 
circumstances under which para. 1 would justify his conduct, he shall be 
punished only if he can be blamed for the error. The punishment shall be 
mitigated in accordance with § 64, para. 1, under the following directions: 


1. In lieu of imprisonment in a penitentiary, jailing for from three 
months to five years. 

2. In lieu of an increased maximum sentence of jailing, there shall 
be the legally established minimum. 

3. The maximum jail sentence may not exceed five years. § 20 
finds no application. 


§ 40. Excusable Necessity. 


(1) Any person who commits an unlawful act in order to avert an 
imminent and otherwise unavoidable danger threatening his life, body or 
liberty, or that of a relative or some other person close to him, acts without 
guilt, if he could not be expected to tolerate the danger which threatened 
the legally protected right. 

(2) If in acting the perpetrator erroneously assumed the presence of 
circumstances which under para. 1 would excuse his conduct, he shall be 
punished only if he can be blamed for the error. The punishment shall be 
mitigated in accordance with § 64, para. 1, under the following directions: 
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Fine 


§ 41. 
§ 42. 


§ 51. 
§ 52. 
§ 53. 
§ 54. 
e 55. 
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1. In lieu of imprisonment in a penitentiary there shall be jailing 


for not less than six months, in accordance with § 64, para. 1, no. 4, 


2. In lieu of an increased maximum sentence of jailing, there shall 


be the legally established minimum. 


TitLe Five 
Impunity of Parliamentary Utterances and Reports 
Parliamentary Utterances. 


Parliamentary Reports. 


THIRD DIVISION 
CONSEQUENCES OF THE ACT 


TITLE ONE 


Punishments 


Punishments by Deprivation of Liberty. 


§ 43. 
§ 44. 
§ 45. 
§ 46. 
§ 47. 
§ 48. 
§ 49. 
§ 50. 


Forms of Punishment by Deprivation of Liberty. 

Duration of Punishment by Imprisonment in a Penitentiary. 
Effects of Punishment by Imprisonment in a Penitentiary. 
Duration of Punishment by Jailing. 

Duration of Penal Detention. 

Choice Between Imprisonment and Penal Detention. 
Computation of Punishments by Deprivation of Liberty. 
Computation Scale. 


Imposition in the Form of Day Fines. 

Fine in Addition to Punishment by Deprivation of Liberty. 
Fine in Lieu of Punishment by Deprivation of Liberty. 
Payment Relief. 

Substitute Punishment by Deprivation of Liberty. 


Collateral Punishments 


§ 56. 
§ 57. 
§ 58. 


Loss of Legal Offices and Rights, Active and Passive Suffrage. 
Commencement, Computation and Duration of Loss. 
Loss of Driver’s License. 


Reinstatement to Eligibilities and Rights. 
§ 59. 


Prerequisites for Reinstatement. 
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TitLE Two 


Measure of Punishment 


8 


General Considerations for the Measure of Punishment. 
Recidivism. 

Especially Aggravated Cases. 

Especially Mitigated Cases. 

. Special Statutory Mitigating Circumstances. 

. Concurrence of Mitigating Circumstances. 

. Consideration of Deprivation of Liberty and Punishment. 


GAAMMMAM 
NANAN 
wn 


ANA 
Ans 


TitLe THREE 


Measurement of Punishment in Case of Several Violations of Law 


§ 67. Compound Offense. 

§ 68. Concurrence of Offenses. 

§ 69. Compounding of Punishments. 

§ 70. Subsequent Compounding of Punishments. 


TitLe Four 


Suspension of Punishment for Probation 


71. Suspension of Punishment. 

72. Inapplicability of Suspension. 

73. Probation Period. 

74. Conditions. 

75. Directions. 

76. Probation Aid. 

77. Subsequent Orders. 

78. Revocation of Suspension and Remission. 

79. Parole. 

80. Compounded Punishment and Suspension for Probation. 


Tit1eE Five 


Measures of Safety and Rehabilitation 
§ 81. Synopsis. 


Measures of Deprivation of Liberty 


§ 82. Detention in an Institution for Cure or Care or in a Detention Insti- 
tution. 
§ 83. Detention in an Institution for Chronic Alcoholics or Drug Addicts. 
84. Detention in a Work House. 
. Detention as a Habitual Criminal. 


a 
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§ 86. 
§ 87. 
§ 88. 
§ 89. 
§ 90. 
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Preventive Custody. 

Order of Execution. 

Belated Execution of Detention. 
Duration of Detention. 

Review. 


Protective Surveillance 


§ 91. 
§ 92. 
§ 93. 
§ 94. 
§ 95. 
§ 96. 
§ 97. 
§ 98. 


Prerequisites for Protective Surveillance. 

Content and Conduct of Protective Surveillance. 
Directions. 

Duration of Protective Surveillance. 

Competency. 

Termination of Protective Surveillance. 

Protective Surveillance and Suspension for Probation. 
Protective Surveillance when no Parole Granted. 


Further Measures 


§ 99. 


§ 100. 
§ 101. 
§ 102. 


Revocation of Driver License. 

Bar to Reissue of a Driver License. 
Prohibition to Practice an Occupation. 
Prohibition to Keep an Animal. 


Common Provisions 


§ 103. 
§ 104. 


§ 105. 
§ 106. 


§ 107. 
§ 108. 
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109. 
110. 
111. 
112. 
113. 
114. 


Independent Imposition. 
Combination of Measures. 


TITLE Six 


Suspension of Measures for Probation 


Suspension of a Detention. 

Suspension of a Prohibition to Practice a Profession or to Keep an 
Animal. 

Probation Supervision and Protective Surveillance. 

Revocation of Suspension and Termination of the Measure. 


TITLE SEVEN 


Forfeiture and Confiscation 


Forfeiture. 

Substitute Forfeiture in Cash. 
Hardship Provision. 

Effect of Forfeiture. 

Prerequisites for Confiscation. 
Confiscation under Special Provisions. 
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§ 115. Confiscation of Substitute. 

§ 116. Confiscation and Destruction of Publications and Other Represen- 
tations. 

117. Effect of Confiscation. 

118. Independent Imposition. 

119. Compensation. 

120. Special Provision for Representatives and Agents. 
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FourtH Division 


Charges, Authorization, Penal Petition 


§ 121. Persons Authorized to Press Charges. 

§ 122. Petition of Superior in Office. 

§ 123. Period of Limitation for Charges. 

§ 124. Mutual Offenses. 

§ 125. Revocation of Charges. 

§ 126. Authorization and Penal Petition. 

FIFTH DIVISION 
LIMITATIONS 

Titte ONE 


Bar to Prosecution 


127. Period of Limitation. 
128. Commencement. 
129. Suspension. 

130. Interruption. 
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TitLE Two 


Bar to Execution 


§ 131. Period of Limitation. 
§ 132. Suspension. 
§ 133. Tacking. 











ILLEGAL SEARCHES OR SEIZURES AND 
CONTEMPORANEOUS INCRIMINATING 
STATEMENTS: A DIALOGUE ON A 
NEGLECTED AREA OF CRIMINAL 
PROCEDURE 


BY YALE KAMISAR* 


SIR ALEXANDER. “The bar is not so abusive as it was for- 
merly. I fancy they had less law long ago, and so were obliged 
to take to abuse to fill up the time. Now they have such a 
number of precedents, they have no occasion for abuse.” 
JOHNSON. “But the more precedents there are, the less 
occasion is there for law; that is to say, the less occasion is 
there for investigating principles. Is it not so, Bozzy?” ! 


Q. What new procedural safeguard do you propose to bestow on 
those accused of crime this time, or have you finally discovered that they 
already enjoy every advantage? 

A. Only last year a careful writer made—and impressively supported 
—the point that the enormous advantages the prosecution still retains have 
only been enhanced by the “hard-boiled” and “modern” view of criminal 
procedure which loosens standards of pleading and proof without tighten- 
ing pre-trial safeguards.” 

Q. Really? I thought everybody agreed that the pendulum has swung 
a long way in favor of the accused. 

A. A long way from what? From the days when an accused “could 
not testify in his own behalf, be represented by counsel, ... [or] have a 
copy of the indictment or other means of knowing the charge or the wit- 
nesses who would testify against him?” ® 

Q. All right, moderation in all things. Why do we have to go to the 
present extreme and allow so many rapists and dope peddlers to escape? 


* YALE KAMISAR. A.B. 1950, New York University; LL.B. 1954, Co- 
lumbia Law School; Professor of Law, University of Minnesota. 
The author wishes to acknowledge his indebtedness to Dean William 
B. Lockhart and Professors John J. Cound and Warren J. Dabeim of the 
University of Minnesota Law School for valuable criticism of portions of 
this manuscript. 


1 BoswELL FOR THE DEFENCE 70 (Wimsatt & Pottle ed. 1959). 

2 A, Goldstein, The State and the Accused: Balance of Advantage in Criminal Pro- 
cedure, 69 Yate L.J. 1149, 1151-52 (1960). 

8 J. Hall, Objectives of Federal Criminal Procedural Revision, 51 Yate L.J. 723, 
729-30 (1942). 
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A. Three and a half centuries ago an English judge “marvelled” at Sir 
Walter Raleigh’s insistence that the common trial of England was by wit- 
nesses, dismissing his argument with the observation that “so many horse- 
stealers may escape if they may not be condemned without witnesses.” * 

Q. Surely you are not suggesting that three and a half centuries from 
now the protest and near-panic which greeted the McNabb-Mallory rule ® 
will be viewed with equal amusement? 

A. That I am. Nor may we have to wait that long. Only three years 
after the Supreme Court handed down Mallory, Oliver Gasch, United 
States Attorney for the District of Columbia—the jurisdiction which bears 
the brunt of the McNabb-Mallory rule—reported: 


“(T]he police are ‘making better cases’ than before—not relying on 
confessions alone, but gathering additional evidence. He has been get- 
ting convictions at about the same rate. ‘Mallory has not had the feared 
effect of turning a lot of people loose. I’d say in general that Mallory 
has improved the administration of criminal justice here.’ ” ® 


Q. Considering such tremendous developments as McNabb-Mallory, 
I would think you bleeding hearts would be content to consolidate your 
gains for the next ten years or so, rather than press for still further re- 
duction of police powers. 

A. Don’t you mean further reduction of police abuses of power? 
Neither McNabb nor Mallory changed the rules-on-the-books governing 
appearances before committing magistrates one iota. Nor has the wide- 
spread state adoption of the federal exclusionary rule in search and seizure 
cases affected authorized police practices in any way. What was a legal 
arrest before still is. What was a reasonable search before still is. All these 
decisions do is take the rules seriously. All they do is do something about 
violations. 

Q. All right. The courts have now done plenty about violations. Why 
not consolidate your position for a while? 

A. For one thing, this is hardly the time for liberals to go into hiding: 


“The absence in our country of the turbulence witnessed in other lands 
cannot obscure the fact that crises at hand and in prospect are creating, 
and will create, more and more collisions between the citizen and his 


*Raleigh’s Case, 2 How. St. Tr. 1, 15, 18 (1603), pointed out in Grant, Our 
ComMMon Law ConsTITuTION 12 (1960). 

5 McNabb v. United States, 318 U.S. 332, 63 Sup. Ct. 608 (1943), as reaffirmed by 
Mallory v. United States, 354 U.S. 449, 77 Sup. Ct. 1356 (1957), operates to exclude from 
federal prosecutions all confessions or admissions elicited during prolonged pre-com- 
mitment detention, whether or not they appear to be voluntarily made. 

6 Martin, The Rights of the Accused, Saturday Evening Post, Aug. 20, 1960, pp. 34, 
66. 
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government. The need for vigilance to prevent government from 
whittling away the rights of the individual was never greater.” 7 


For another thing, I don’t see how students of the law can talk about 
“consolidation” of positions. The thing we call “the law” is “not something 
that is, but something that becomes; it is not a hard chunk of reality, but 
a fluid process. . . . By being reinterpreted it becomes, by imperceptible 
degrees, something that it was not originally.” 8 

Should the liberals have been content to “consolidate their gains” at 
the time of Upshaw v. United States,® a time when law enforcement offi- 
cials were obfuscating and threatening to obliterate McNabb with the 
arguments (1) the decision simply meant that psychological pressure, as 
well as physical violence, may vitiate a confession or admission, or (2) the 
decision dealt only with damaging statements induced by the illegal de- 
tention? 1° Should the liberals have been content to “consolidate their gains” 
at the time of Mallory, a time when most lower federal courts had signifi- 
cantly expanded the concept of “necessary delay” prior to commitment? 1! 
When the lower federal court in the Mallory case itself had taken the posi- 
tion that delay was proper so long as it was utilized to “develop” a justifica- 
tion for charges the police didn’t have when they first made the arrest? !* 
Should liberals be content to “consolidate their gains” today when the 
question before the court is whether or not federal agents may elicit in- 
criminating statements from federal suspects held illegally by state or city 
police? 18 At a time when—metaphysics about separate and distinct federal 


7™Brennan, The Bill of Rights and the States, 36 N.Y.U.L. Rev. 761, 776 (1961). 
(James Madison Lecture) 

8 Futter, THe Law 1n Quest oF ItsetF 9-10 (1940). 

9335 U.S. 410, 69 Sup. Cr. 170 (1948). 

10See Hogan & Snee, The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 
47 Geo. L.J. 1, 8-10 (1958). 

11 Jd. at 13-14. 

12 236 F.2d 701, 703 (D.C. Cir. 1956). 

13 Since this article was written, the Supreme Court, 365 U.S. 762, 81 Sup. Ct. 884 
(1961), affirmed per curiam United States v. Coppola, 281 F.2d 340 (2d Cir. 1960), which 
admitted into evidence incriminating statements so obtained. Evidently, the Court still 
requires that a “working arrangement” between federal and state officers be established 
before such statements can be excluded and it found no such requisite arrangement in 
the instant case, a questionable ruling in light of the record. In a lone but powerful 
dissent Mr. Justice Douglas urged the exclusion of such statements regardless of a pre- 
existing “working arrangement” in a particular case and protested that “what we do 
today is to permit federal agents to flout the federal law so long as they let the accused 
stay in a state jail and interrogate him there to their hearts’ content.” 365 U.S. at 766, 81 
Sup. Ct. at 886. 

For a discussion of Coppola-type illegal detentions cases see Kamisar, Wolf and 
Lustig Ten Years Later: Illegal State Evidence in State and Federal Courts, 43 Minn. L. 
Rev. 1083, 1183-85 (1959). Cf. Elkins v. United States, 364 U.S. 206 (1960) (wiping out 
the “silver platter” doctrine in search and seizure cases, i.e., the doctrine that evidence 
illegally seized by state police can be used in federal prosecutions if the searching officers 
had no “working arrangement” with federal authorities but simply handed the evidence 
over to them on a “silver platter”). 
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and state law enforcement to the contrary notwithstanding—the pattern of 
federal-state cooperation is strong and unmistakable? 14 

I think the McNabb line of cases well demonstrates that a decision is 
“not a segment of being, but . . . a process of becoming.” 1® It must be- 
come something more or something /Jess—there is no in-between. 

Q. I take it all this is by way of introduction to your proposal? 

A. In a manner of speaking, yes. 


Tue SETTING 
Let me pose three types of fact situations: 


(1) Defendant is illegally arrested. In response to the first few ques- 
tions asked him, he confesses or makes a damaging admission. Or he does 
so en route to the police station or shortly after he arrives at the station.’® 


14 See, e.g., Allen, The Supreme Court, Federalism, and State Systems of Criminal 
Justice, 8 De Paut L. Rev. 213-14 (1959); Kamisar, supra note 13, at 1180-90; Kohn, 
Admissibility in Federal Court of Evidence Illegally Seized by State Officers, 1959 
Wasn. U.L.Q. 229, 253-54. 

15 FULLER, THE Law IN Quest oF ITsELF 10 (1940). 

16 Many jurisdictions distinguish between the admissibility. of “confessions” (a 
complete acknowledgment of guilt, or, in some states, at least a statement admitting an 
essential element of the crime) and that of “admissions” ‘a “little brother” acknowledg- 
ment of a subordinate fact relevant to the charge), often letting in coerced admissions. 
See 3 Wicmore, EvipENce § 821 (3d ed. 1940); McCormick, EvipeNce 234-36 (1954); 2 
Morcan, Basic ProBLeMs OF EvipENCE 245 (1957); Allen, supra note 14, at 239; Scott, 
Federal Control Over Use of Coerced Confessions in State Criminal Cases—Some Un- 
settled Problems, 29 Inv. L.J. 151, 157-58 (1954); Slough, Confessions and Admissions, 
28 ForpHaM L. Rev. 96 (1959). Fourteenth amendment due process would seem to re- 
quire the exclusion of involuntary admissions as well as involuntary confessions. See 
McCormick, EvipeNce 236 (1954); Scott, supra, at 158. The Supreme Court refused to 
recognize the distinction in Ashcraft v. Tennessee, 327 U.S. 274, 66 Sup. Ct. 544 (1946), 
but a statement in Stein v. New York, 346 U.S. 156, 162 n.5, 73 Sup. Ct. 1077, 1082 n.5 
(1953) throws some doubt on the matter. In any event, since this article deals with a 
proposal to exclude “verbal” or intangible evidence when such can be considered the 
“product” of an illegal search or seizure, it pays no heed to the confession-admission 
dichotomy. 

For cases admitting into evidence incriminating statements made under circum- 
stances such as those set forth in the text, see Dailey v. United States, 261 F.2d 870, 872 
(Sth Cir. 1958) (alternative holding); Smith v. United States, 254 F.2d 751, 758 (D.C. 
Cir. 1958) (alternative holding); United States v. Walker, 197 F.2d 287, 289 (2d Cir. 
1952) (alternative holding); Gibson v. United States, 149 F.2d 381, 384 (D.C. Cir. 1945); 
Kemler v. United States, 133 F.2d 235 (1st Cir. 1942); Ivey v. State, 4 Ga. App. 828, 
831, 62 S.E. 565, 566 (1908); People v. Klyczek, 307 Ill. 150, 155, 138 N.E. 275, 277 
(1923); Davis v. State, 235 Ind. 620, 621-22, 137 N.E.2d 30, 31-32 (1956); State v. Wes- 
cott, 130 Iowa 1, 6-7, 104 N.W. 341, 343 (1905); Driver v. State, 201 Md. 25, 30, 92 A.2d 
570, 573 (1952); State v. Raftery, 252 Mo. 72, 80-82, 158 S.W. 585, 587-88 (1913); Balbo 
v. People, 80 N.Y. 484, 499 (1880); Jones v. State, 318 S.W.2d 444, 446-47 (Tex. Crim. 
App. 1958), cert. denied, 361 U.S. 846, 80 Sup. Cr. 100 (1959). For a case excluding an 
incriminating statement made under such circumstances, see People v. Macias, 180 Cal. 
App. 2d 193, 198, 4 Cal. Rep. 256, 259-60 (1960), discussed at note 43 infra and ac- 
companying text. 

Indiana and Texas rendered the above decisions at a time when they had already 
adopted the federal rule of exclusion in search and seizure cases. See Elkins v. United 
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This must be a common occurrence.!7 Indeed, the system of arresting, 
holding, and interrogating on mere suspicion has been defended by the 
prosecution as “in accordance with the ‘usual police procedure of question- 
ing a suspect.’” 18 The McNabb-Mallory rule may only serve to intensify 
pressure on law enforcement officials to secure “threshold” confessions or 
admissions, particularly if the federal courts maintain their indifference to 
the illegality of the methods by which the police acquire custody in the 
first place.’® 


States, supra note 13, at 226-32, 80 Sup. Ct. at 1449 (Table II, Appendix). The Illinois 
Supreme Court handed down the Klyczek opinion, supra, the same day it adopted the 
federal exclusionary rule. People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923). Klyczek 
still seems to be good law. See People v. Miller, 13 Ill. 2d 84, 97, 148 N.E.2d 455, 462 
(1958); People v. McFarland, 386 Ill. 122, 129, 53 N.E.2d 884, 887 (1944). 

17 The reported cases undoubtedly constitute only a small fraction of the number 
of actual cases of this type. It would seem that here, as in the case of the confession or 
admission induced by coercive practices, the incriminating statement “is often the 
white flag of surrender, followed by a plea of guilty.” McCormick, Evipence 233 
(1954). “The most impressive indication that our criminal procedure regularly acts on 
the assumption that the defendant is very much available and usable for self-incrimina- 
tion is the overwhelming proportion of cases (75 to 90 per cent) which are decided by 
pleas of guilty. Such pleas quite obviously follow in considerable part from a breach 
in the wall of silence allegedly surrounding the defendant. . . .” A. Goldstein, supra 
note 2, at 1188-89. 

18 Upshaw v. United States, 335 U.S. 410, 414, 69 Sup. Ct. 170, 172 (1948). 

19 Consider, e.g., the remarks of Assistant United States Attorney Thomas Flannery, 
Transcript of lectures and discussions relative to the Mallory decision and its effect on 
law enforcement, held jointly by the United States District Attorney’s Office for the 
District of Columbia and the Metropolitan Police Department, reprinted in Hearings 
Before a Subcommittee of the Senate Committee on the Judiciary, 85th Cong., 2d Sess. 
396, 402 (1958): 


“Now the captain asked another question ...: ‘Can you tell us or give us a pro- 
cedure which we may follow under the Mallory decision that would make ad- 
missions and confessions admissible in court? 

“I would suggest that at the time of the arrest of the defendant, that he be ques- 
tioned at that time. There is nothing in the Mallory case that tells us that a man 
may not be questioned at the time of his arrest. I have noticed in a number of 
cases that I have handled that very often a person is not questioned at the time of 
his arrest... . In my view, an opportunity has been lost there to gain evidence 
which would be admissible in court; re an admission that he might give at 
the time of his arrest. 

“‘And then, further, after the man has been arrested, the defendant has been 
arrested and en route to headquarters, there is nothing in the Mallory case or any 
other case which says that you may not question him en route to police head- 
quarters. So therefore I would suggest to you that in future cases that a defendant 
be questioned en route to headquarters. 

“‘And then, also, any admission that might be made during the process of booking 
a prisoner and filling out the necessary papers at a precinct would be admissible. 
It might be well to attempt to get any admissions which were made during that 
booking process.’ ” 


At a later point in the discussion, id. at 409-10, Mr. Flannery pointed out that 
Gibson v. United States, supra note 16, “holds that confessions made while a defend- 
ant is under arrest are admissible in evidence if voluntarily made and if rule § [requiring 
commitment “without unnecessary delay”] ... is not violated whether the arrest was 
legal or illegal.” 
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(2) Police officers unlawfully enter defendant’s home or illegally force 
his automobile off the road (assuming this is the equivalent of an “arrest” 
or commencement of a “search’”).?° In either case defendant blurts out a 
damaging admission at the mere sight of the police officers or does so in 
response to the first or second question asked him.?! 

(3) Defendant’s person or his house is illegally searched. While the 
search is in progress defendant makes an incriminating statement. Or he 
waits until the police confront him with the incriminating evidence they 
have illegally seized. Then defendant makes a damaging admission in a 
clumsy attempt to explain away his possession or, at this point, he simply 
decides he might as well “cooperate” and emits a long, detailed confes- 
sion.?2 

Suppose that in each of the three types of situations just sketched de- 
fendant seeks to exclude the incriminating statements at the trial. What 
result? 

Q. I take it that in none of the cases is there any “coercion” in the 


20 See text accompanying notes 184-85 infra. 

21 Compare Brinegar v. United States, 165 F.2d 512, 515 (10th Cir. 1947), aff'd on 
other grounds, 338 U.S. 160, 69 Sup. Cr. 1302 (1949) (discussed in text accompanying 
notes 44-47 infra), with Nueslein v. District of Columbia, 115 F.2d 690, 692-93 (D.C. 
Cir. 1940) (discussed in text accompanying notes 28-29 infra), and United States v. 
Hanley, 50 F.2d 465 (S.D.N.Y. 1931) (discussed at note 43 infra). Cf. Somer v. United 
States, 138 F.2d 790 (2d Cir. 1943) (discussed at note 39 infra). 

22For cases admitting incriminating statements made under such or similar cir- 
cumstances see Holzhey v. United States, 223 F.2d 823 (5th Cir. 1955) (reversed because 
illegally seized physical evidence introduced below, but statement made in attempt to 
explain possession of such evidence ruled admissible); United States v. Busby, 126 F. 
Supp. 845, 846 (D.D.C. 1954) (statement made after illegal seizure and while under 
illegal arrest constitutes probable cause for issuance of search warrant); People v. Am- 
brose, 155 Cal. App. 2d 513, 524-25, 318 P.2d 181, 188-89 (1957) (alternative holding); 
Rohlfing v. State, 230 Ind. 236, 243-45, 102 N.E.2d 199, 202 (1951); Milbourn v. State, 
212 Ind. 161, 164, 8 N.E.2d 985-86 (1937); Quan v. State, 185 Miss. 513, 188 So. 568 
(1939) (good, extensive discussion); Walker v. State, 89 Okla. Crim. 66, 73, 205 P.2d 
335, 338 (1949) (reversed because illegally seized evidence introduced below, but con- 
fession upon being confronted with such evidence ruled admissible); Gilmore v. State, 
3 Okla. Crim. 434, 439, 106 Pac. 801, 803 (1910). For cases excluding incriminating state- 
ments made under such circumstances, see United States v. Arrington, 215 F.2d 630 (7th 
Cir. 1954) (discussed in text accompanying notes 32-37 infra); Worthington v. United 
States, 166 F.2d 557, 566-67 (6th Cir. 1948) (semble) (discussed at note 39 infra); 
Takahashi v. United States, 143 F.2d 118, 122 (9th Cir. 1944) (semble) (discussed in 
text accompanying notes 38-39 infra); United States v. Pollack, 64 F. Supp. 554 (D.N.J. 
1946) (discussed at note 39 infra); cf. People v. Dixon, 46 Cal. 2d 456, 458, 296 P.2d 557, 
559 (1956) (discussed at note 42 infra and accompanying text). Cf. Bernstein, The Fruit 
of the Poisonous Tree, 37 Itt. L. Rev. 99, 102-04 (1942) (indicates that statements of 
defendant or another induced by confronting him with wire taps are inadmissible in 
federal prosecution, at least where defendant was a party to tapped conversation). 

At the time California, Indiana, and Mississippi ruled in favor of admitting these 
statements and, at the time Oklahoma decided the Walker case, supra, all four juris- 
dictions were suppressing tangible evidence obtained as a result of an illegal search. 
See Elkins v. United States, 364 U.S. 206, 226-32, 80 Sup. Ct. 1437, 1449 (1960) (Table II, 
Appendix). 
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sense of the due process confession cases; nor have the statements been made 
long enough after initial contact with the police for the McNabb-Mallory 
rule to come into play;** nor is the protection against self-incrimination 
available to him.?4 

A. Right, every time. 

Q. Then the court lets the statements in, of course. What’s the prob- 
lem? 

A. Why not exclude the statements as the products of an illegal arrest 
or search? As the “fruit of the poisonous tree?” 75 

Q. Because ever since Balbo v. People,?* some eighty years ago, it has 
been hornbook law that the illegality of an arrest does not operate to ex- 
clude an otherwise admissible confession or incriminating statement. And 
the same principle governs the admissibility of a statement made in the 
course (or as a result) of an unlawful search: 


“And if it be said that the mere fact that an illegal search is being 
made, regardless of the manner of the conduct thereof, puts the ac- 
cused under an unlawful restraint or under a sort of illegal pressure, 


23 The McNabb-Mallory federal rule has been adopted only by Michigan. People 
v. Hamilton, 359 Mich. 410, 102 N.W.2d 738 (1960). 

24The police are not constitutionally obliged to warn a suspect either that he 
need not make any statement or, if he does so, that it may be used against him. Only 
Texas police, by statute, and an interrogator in the armed services, by reason of a 
specific provision in the Uniform Code of Military Justice, must issue such a warning. 
See Insau & Rew, Lie DETECTION AND CRIMINAL INTERROGATION 191, 223-26 (1953). In- 
deed, a number of courts have gone so far as to allow in evidence admissions implied by 
the silence of the accused in the face of incriminating questions, but a majority of 
federal courts now take the opposing view. See McCormick, EvipeNce 529 (1954); 
Notes, 40 Minn. L. Rev. 598 (1956), 5 Sran. L. Rev. 459, 470 (1953). 

While Professor Edmund Morgan concedes that “all of the decisions admitting 
coerced statements of incriminating facts not amounting to a confession assume that 
the privilege is inapplicable [to police interrogation], as does the constant recognition 
of the accepted police practice which, in the absence of statute, does not require that 
the accused be warned he need not answer in situations where, if the proceeding were 
judicial, the accused need not testify at all,” he points out that “all the authorities 
dealing with the validity of statutes requiring reports to the police and the keeping of 
records of various occupational activities, as well as those passing upon the admissibility 
of evidence obtained by physical and mental examination of an accused by the police 
or under their direction, proceed upon the theory that the constitutional privilege 
furnishes protection against inquiries by the police.” Morgan, The Privilege Against 
Self-Incrimination, 34 Minn. L. Rev. 1, 28 (1949). He urges that the privilege should 
apply to “inquisitions by the police.” Id. at 27-30. To the same effect is 1 Morcan, 
Basic ProspteMs oF Evipence 129-31 (1957). But see Meltzer, Required Records, The 
McCarran Act, and the Privilege Against Self-Incrimination, 18 U. Cu. L. Rev. 687, 
693-98 (1951). 

25 Cf. Nardone v. United States, 308 U.S. 338, 341, 60 Sup. Ct. 266, 268 (1939): 
“The burden is, of course, on the accused in the first instance to prove . . . that wire- 
tapping was unlawfully employed. Once this is established . . . the trial judge must give 
opportunity ... to the accused to prove that a substantial portion of the case against him 
was a fruit of the poisonous tree.” 


6 80 N.Y. 484, 499 (1880). 
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or surrounds him with an unlawful oppression, wherefore as a matter 
of legal policy any statements made by the accused should be excluded, 
we would have no greater reason in point of legal policy for such ex- 
clusion than in cases of such statements or confessions when made while 
the accused is in custody under an illegal arrest; and nearly all of the 
authorities are in agreement, so far as we have found, that confessions 
freely and voluntarily made while in custody under an unlawful arrest, 
are not excluded on account of the illegality of the arrest.” 27 


A. While I have to agree that the weight of authority is on your side, 
the point is a matter of some dispute. Only a year after the case you just 
read from was handed down, the United States Court of Appeals for the 
District of Columbia, speaking through Judge Vinson, later Chief Justice of 
the United States, reached a contrary result, in Nueslein v. District of 
Columbia.?® 

In Nueslein, investigating officers entered defendant’s home without 
either a warrant or “probable cause.” A few moments later, still in his 
home, defendant voluntarily made an incriminating statement to the offi- 
cers. The statement was excluded on the ground that the officers were in 
position to see and hear the defendant only because they had violated his 
fourth amendment rights.?® ; 

Q. I think Professor John Maguire put it rather euphemistically when 
he noted that the Nueslein case has been “not seldom distinguished.” 9° The 
fact of the matter is that it has been more or less disregarded in its home 
jurisdiction.*1 

A. Nueslein does not stand alone. Take United States v. Arrington,3* 
for example. As the result of an alleged unlawful search, stolen property 
in defendant’s possession was admitted in evidence over objection. So was 
a written statement taken from defendant after the search, but, as the 
Seventh Circuit thought in its first (and subsequently vacated) opinion, 
without objection. Thus, in its first opinion the court assumed arguendo 
that the search was unlawful and concluded: “Possession . . . having been 
otherwise proven and admitted by defendant in a written statement, the 
admission of the [tangible] evidence obtained as a result of the search 
could not have affected the [trial] court’s decision.” ** 


27 Quan v. State, 185 Miss. 513, 521, 188 So. 568, 569-70 (1939). 

28115 F.2d 690 (D.C. Cir. 1940). 

29 Id. at 692-93. 

30 MacuirE, EvipENcE oF Guitt 188 n.24 (1959). 

31 Smith v. United States, 254 F.2d 751, 758 (D.C. Cir. 1958) (alternative holding) ; 
Gibson v. United States, 149 F.2d 381, 384 (D.C. Cir. 1945); United States v. Busby, 
126 F. Supp. 845, 846 (D.D.C. 1954). But cf. Abbott v. United States, 138 A.2d 485 
(D.C. Mun. Ct. App. 1958) (discussed in note 219 infra). 

82215 F.2d 630 (7th Cir. 1954). 
83 United States v. Arrington, No. 11088, 7th Cir., May 28, 1954, pp. 3-4. A copy 
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In his petition for rehearing, defendant pointed out that he had in- 
deed objected to the admission of the written statement, and urged that 
the statement be excluded as “the product and direct result of the unlaw- 
ful search and the seizure of the articles mentioned in the statement, and 
so, ‘fruit of the poisonous tree.’ ” 4 

In its second opinion, the Seventh Circuit characterized as “unsound” 
the reasoning it had earlier employed to find evidence “other than that 
obtained by the alleged illegal search and seizure” sufficient to uphold the 
conviction and agreed that “the issue raised on defendant’s motion to sup- 
press must be decided.” 85 The search was found to be unlawful and the 
conviction reversed. 

Unfortunately, the second opinion never alludes to the written state- 
ment made by defendant after the search, probably because the govern- 
ment conceded in the first oral arguments that if the search were unlawful 
the conviction must be reversed.2® The government agreed, in other words, 
that the statement as well as the tangible evidence seized must stand or fall 
together.” . 

Moving on to another United States Court of Appeals decision, Taka- 
hashi v. United States,8* it is not clear whether incriminating statements 
made by defendant after certain documents were illegally seized were ever 
offered in evidence, but it is fairly clear that if they had been the Ninth 
Circuit would have excluded them: 


“It is also contended that Takahashi has waived his right to object to 
the use of this [documentary] evidence because he discussed it with 
the agents of the government while they were in possession of the docu- 
ments. . . . But, if it be established that there was an unlawful seizure 
of these documents, all declarations and statements under the compul- 
sion of the things so seized, are affected by the vice of primary illegality. 
... If it were not so, a defendant would be required to give evidence 
against himself . . . because a prior illegal act had been committed by the 
agents of the United States.” °° 


of this unreported opinion was recently obtained from the office of the clerk, United 
States Court of Appeals for the Seventh Circuit, and is on file in the University of 
Minnesota Law Library. 

* Petition of Appellant for Rehearing, p. 3. 

35215 F.2d at 631. 

36 [bid; see also Petition of Appellant for Rehearing, p. 6. 

37 During the search, Arrington told his wife: “I thought you would have enough 
sense to get rid of that stuff,” 215 F.2d at 636. A majority of the court took the view 
that this statement could not even be utilized as proof of consent to the search. Schnack- 
enberg, J., dissenting, maintained that the statement should be admitted as a circum- 
stance corroborating Government testimony on the consent issue. Id. at 638-39. How- 
ever, he seemed to share the view that the statement would be inadmissible if offered 
as a confession or damaging admission. /d. at 638. 


38 143 F.2d 118 (9th Cir. 1944). 
39 Jd, at 122. See also United States v. Pollack, 64 F. Supp. 554, 556, 559 (D.N.J. 
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Even when they exclude confessions or admissions as the fruit of an 
illegal arrest or search, judges find it difficult to avoid making noises about 
“coercion.” It is fairly obvious, however, that the statements in Takahashi 
were not “compelled” or “coerced” in the sense of the due process confes- 
sion cases. Nor were they in two recent California cases, People v. Dixon *° 
and People v. Macias,*! although here again Dixon talks of an unlawful 
search “impelling” the testimony *? and Macias talks of an illegal arrest 
“coercing” the statement.** 


1946) (not only suppressing tangible evidence seized on the occasion of the illegal 
search but also a written statement made that night by defendant, “obtained from him 
as a result of such search”), and Worthington v. United States, 166 F.2d 557 (6th Cir. 
1948) (ruling that a confession does not legalize what was in its inception an illegal 
search, id. at 566-67, but apparently going on to exclude the confession itself as a prod- 
uct of the search, id. at 568). 

Cf. Somer v. United States, 138 F.2d 790 (2d Cir. 1943) (per L. Hand, J.). Asa 
result of unlawfully entering defendant’s home, federal agents learned of defendant's 
whereabouts from his wife. In reliance on this information they subsequently found 
defendant and searched his car. Assuming arguendo that agents could have lawfully 
searched the car on the basis of information other than that obtained from defendant's 
wife, the court nevertheless ruled: “As the record stands, it was the information unlaw- 
fully obtained which determined their course. Since therefore thie seizure must be set 
down to information which the officers were forbidden to use, it was itself unlawful 
under well-settled law.” Id. at 791. Is not this exclusion of (1) the tangible or “real” 
product of (2) an intangible or “verbal” product of (3) an illegal entry, an a fortiori 
case? 

4946 Cal. 2d 456, 296 P.2d 557 (1956). 

41 180 Cal. App. 2d 193, 4 Cal. Rep. 256 (1960). 

42 “Defendant’s testimony in explanation of her possession of the narcotic [il- 
legally seized] that Mrs. Lopez forced her to keep it revealed that she knowingly 
possessed it. This testimony, however, was impelled by the erroneous admission of 
the illegally obtained evidence and cannot be segregated from that evidence to sus- 
tain the judgment.” 

46 Cal. 2d at 458, 296 P.2d at 559. 

A similar contemporaneous statement to the police in explanation of the illegally 
seized evidence (a statement without the benefit of counsel, of course) would seem to 
constitute an even stronger case of an admission of knowing possession “impelled” by 
illegally seized evidence. Indeed, as the lower California court pointed out, just such 
a contemporaneous statement was made in the Dixon case, 288 P.2d 273, 274 (1955). 
Presumably the California Supreme Court excluded both the contemporaneous state- 
ment and the testimony. Otherwise, defendant’s testimony would not have affected the 
outcome. Nevertheless, People v. Ambrose, 155 Cal. App. 2d 513, 524-25, 318 P.2d 181, 
188-89 (1957), holds, alternatively, that extrajudicial incriminating statements made as the 
result of an illegal search and seizure are admissible, “distinguishing” Dixon as a case 
dealing only with the verbal products of an erroneous admission at the trial of illegally 
seized evidence. 

48 “Te was while he was in the police car on the way to the police station that he 
admitted that he had four marijuana cigarettes on his person. Handcuffed, he was 
physically unable to resist a search and, having been arrested for the avowed purpose 
of accomplishing a search at the police station, he knew that further concealment 
or oral resistance was futile. Thus coerced, he confessed. That confession was the 
immediate product of the unlawful arrest, ‘the fruits of such unlawful conduct.’ ” 

180 Cal. App. 2d at 198, 4 Cal. Rep. at 259-60. Cf. United States v. Hanley, 50 F.2d 465 
(S.D.N.Y. 1931) (ordering defendant’s car over to curb constituted “commencement” 
of search; contemporaneous admission excluded because made “under coercion [ap- 
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Q. Well, you have more cases than I thought you did, but I have 
many more still. 

A. Wait, the best is yet to come—Brinegar v. United States.‘ 

Q. Pardon me, but isn’t that a case for my side? 

A. The lower court opinion, yes. For it does hold that even if a 
“technical arrest” occurred as soon as the police crowded defendant’s auto- 
mobile to the side of the road, since voluntary admissions made by him 
afterwards could have been introduced against him at the trial they con- 
stituted “probable cause” for the subsequent search and seizure.*® However, 
although the Supreme Court affirmed, it took a different tack. It focused 
solely on whether “probable cause” existed at the time defendant’s car was 
stopped.‘ Do you seriously contend that the Court struggled with this 
issue for some eighteen pages when all the time it need merely have pointed 
to the swbsequent incriminating statements as an adequate basis for search 
and seizure whether or not the stopping of defendant’s car was a lawful 
act? Not even the government so contended: 


“(In Johnson v. United States, 333 U.S. 10, 68 Sup. Ct. 367 (1948) ] 
this Court held that, since the officer had obtained entry by illegal 
means, evidence obtained by a search after the arrest of petitioner was 
not admissible, even though the facts immediately apparent to the 
officer’s view when he entered the room quite clearly established that 
petitioner had recently committed a felony. Hence, in the instant case, 
if the act of the agents in forcing petitioner to stop his car was an 
illegal act, it must, under the Johnson case, be considered the beginning 
of an illegal search, just as the entry into the room in the Johnson case 
was considered the beginning of an illegal search. Furthermore, if, as 
the Johnson case holds, the original illegal entry results in the exclusion 
of evidence obtained as the result of that illegal entry, whether or not 
an intervening arrest occurs, than here the original illegal act in stop- 
ping the car must necessarily preclude the use of an admission obtained 
as the result of that illegal act as the basis for a search.” 47 


Q. If you want to argue on the basis of what the Court did by impli- 
cation, fine. But two can play at that game. Let’s take another look at your 
precious McNabb line of cases, shall we? 

In Upshaw, as the dissenting judge pointed out below, a detective ad- 


parently simply the coercion inherent in the situation] and after the search and seizure 
had commenced”). 


44 338 U.S. 160, 69 Sup. Ct. 1302 (1949). 
45165 F.2d 512, 515 (10th Cir. 1947). 


46 See particularly 338 U.S. at 163-64, 176-77, 69 Sup. Cr. at 1304-05, 1311. Only 
Justice Burton, in a separate concurring opinion, took the view that it was unnecessary 
to establish probable cause at any point earlier than the time of the voluntary admissions. 
Id. at 178, 69 Sup. Ct. at 1312. 


47 Brief for United States, p. 20. 
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mitted that defendant was not taken promptly before a committing magis- 
trate because “we didn’t have anything to take him to the Police Court 
with.” 48 Yet, as Justice Reed twitted the Upshaw majority, “this unlawful 
arrest is not relied upon in the opinion.” #® Why not? Wouldn’t this have 
been the simple way to dispose of the case—that is, if you’re right about 
the consequences of a prior illegal arrest? 

The Mallory arrest seems to have been unlawful, too.5® Again, no 
adverse consequences are attached to this fact. Indeed, the lower federal 
court seemed to hold that an otherwise excessive delay in bringing a person 
before a committing magistrate is mitigated by the fact that the detention 
was wrongful ab initio: 


“The delay which occurred between the arrest and the confession was 
not unreasonable. The police had three suspects, and it is inconceiv- 
able that they should be required to lodge charges against any suspect 
until their investigation has developed with some certainty a justifica- 
tion for charges.” 51 


48 168 F.2d 167, 170 (D.C. Cir. 1947) (Edgerton, J.). See also 335 U.S. at 414, 69 
Sup. Ct. at 172. Nor was any attention paid to the illegality of the arrests in Anderson 
v. United States, 318 U.S. 350, 63 Sup. Ct. 599 (1943), another illegal detention case 
decided the same day as McNabb, although the Court noted that “with commendable 
candor ... the Government does not defend the legality of the arrests.” Id. at 352, 63 
Sup. Ct. at 600. 

49 335 US. at 430, 69 Sup. Ct. at 180. 

50 Both the majority and dissenting opinions in the lower federal court seem to 
recognize this fact. See note 51 infra and accompanying text. So do the concluding lines 
of the unanimous Supreme Court Mallory opinion, per Frankfurter, J., 354 U.S. at 456, 
77 Sup. Ct. at 1360: 

“Nor is there an escape from the constraint iaid upon the police by that Rule 
[commitment ‘without unnecessary delay’] in that two other suspects were in- 
volved for the same crime. Presumably, whomever the police arrest they must 
arrest on ‘probable cause.’ ” 

However, earlier in the opinion Justice Frankfurter states that “the police had 
ample evidence from other sources than the petitioner for regarding [him] . . . as the 
chief suspect,” id. at 455, 77 Sup. Ct. at 1360, a somewhat baffling statement in light of 
the record and the fact that Mallory was not tried again. 

51236 F.2d 701, 703 (D.C. Cir. 1956). Dissenting Judge Bazelon saw the matter 
quite differently: 

“The policy of discouraging the airing of reckless charges is commendable. But 
another and more commendable policy is that the police should not arrest any 
person on mere suspicion, hoping that, once they have him at headquarters, they 
can obtain from his own lips something to justify the arrest. To me the ‘incon- 
ceivable’ thing is that this court should permit detention—for any length of time— 
- ry purpose and without the intercession of a responsible committing officer.” 

at 

Subsequent to the Mallory case, a majority of the Court of Appeals for the District 
of Columbia articulated the notion that something less than “probable cause” to charge 
a person with crime and hold him for trial suffices for “probable cause” for arrest. 
Goldsmith v. United States, 277 F.2d 335, 343-45 (D.C. Cir. 1960). The court cited no 
authority for this view and there appears to be none. Quite the contrary, the observa- 
tion is made in Mallory v. United States, 354 U.S. at 454, 456, 77 Sup. Ct. at 1359, 1360: 


“The police may not arrest upon mere suspicion but only on ‘probable cause.’ The 
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A. Yes, there is no better illustration of the extent to which the evi- 
dentiary consequences of an illegal arrest have been neglected—no sadder 
example of the depths to which a right protected by due process can sink— 
than the lower court Mallory opinion. 

Q. A right protected by due process? You lost me. I thought it was 
hornbook law that it is no defense to a criminal prosecution that the de- 
fendant was illegally arrested or forcibly brought within the jurisdiction 


of the court.®? 
A. It isn’t. Nor is it a defense that a confession was beaten out of 


the defendant or his property was illegally seized if the products of either 
violation are not used against him at the trial. I’m not talking about that. 
Q. What are you talking about? 
A. Let’s take it in two steps. 
First, does a wrongful arrest—without more—constitute a violation of 


next step... is to arraign the arrested “apices before a judicial officer as quickly as 
possible . . . so that the issue of probable cause may be promptly determined. The 
arrested person .. . is not to be taken to police headquarters in order to carry out 
a process of inquiry that lends itself . . . to eliciting damaging statements to support 
the arrest. ... 

“Presumably, whomever the police arrest they must arrest on ‘probable cause.’ It 
is not the function of the police to arrest, as it were, at large . . . to determine whom 
they should charge before a committing magistrate on ‘probable cause.’ ” 

“The idea that arrest should be permitted only on ‘probable cause,’ and the corol- 
lary that one arrested should promptly be arraigned before a judicial officer to assure an 
objective determination of that issue, developed out of the experience of the English 
common law.” Dession, The New Federal Rules of Criminal Procedure: 1, 55 Yate L.J. 
694, 707 (1946). (Emphasis added.) See also the testimony of Attorney General Francis 
Biddle set forth in the text accompanying note 300 infra. 

52 The trial by a state of a defendant whose presence was so obtained does not 
violate fifth or fourteenth amendment due process nor any federal legislation. E.g., 
Frisbie v. Collins, 342 U.S. 519, 72 Sup. Ct. 509 (1952); Mahon v. Justice, 127 U.S. 700, 
8 Sup. Cr. 1204 (1888); Ker v. Illinois, 119 U.S. 436, 7 Sup. Ct. 225 (1886); United 
States v. Sobell, 244 F.2d 520 (2d Cir.), cert. denied, 355 U.S. 873, 78 Sup. Ct. 120 (1957). 
See generally Scott, Criminal Jurisdiction of a State Over a Defendant Based Upon 
Presence Secured by Force or Fraud, 37 Minn. L. Rev. 91 (1953). See also Fairman, 
Ker v. Illinois Revisited, 47 Am. J. INTL L. 678 (1953). 

The doctrine has been seriously questioned where the police illegality is flagrant. 
See Allen, Due Process and State Criminal Procedures: Another Look, 48 Nw. ULL. 
Rev. 16, 27-28 (1953); Scott, supra, at 97-98. Professor Scott predicts that the position 
taken by the lower federal courts that they have jurisdiction to try a defendant ab- 
ducted from a foreign country “will doubtless be overruled” when the Supreme Court 
passes on the question “in view of the high standards required by the Court of federal 
law enforcement officers in other areas of law enforcement.” Jd. at 100 n.40. 

The proposal has been made that “no magistrate shall have jurisdiction over any 
defendant who has been brought before him by virtue of an illegal arrest.” Note, 100 
U. Pa. L. Rev. 1182, 1215 (1952). But if a subsequent warrant is properly issued “there 
is no reason why the person should not be rearrested, and the officer at least has been 
taught to respect the law.” /bid. The Minnesota Supreme Court recently granted a 
writ of prohibition annulling municipal court proceedings on the ground that neither 
the unlawful arrest of defendant nor his special appearance gave the court jurisdiction 
over him. City of St. Paul v. Webb, 256 Minn. 210, 97 N.W.2d 638 (1959). The court 
pointed out that if defendant “were brought before the court again under a proper 
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the fourth amendment? The Court has said that it does ®* and both logic 
and history point in the same direction. The fourth amendment guarantees 
“the right of the people to be secure” first of all “in their persons.” §* Is 
not an unreasonable seizure of the person therefore a greater evil than the 
similar seizure of one’s “effects”? ©* I talk of “seizure of the person” ad- 
visedly, for the state prototypes of the fourth amendment demonstrate over- 
whelmingly that an illegal arrest is an illegal “seizure” within the meaning 
of the amendment.*® 

Second, does a search or seizure which violates the fourth amendment 
when committed by federal police also violate fourteenth amendment due 
process when state police are involved? Again, the answer is yes. “The 
security of one’s privacy against arbitrary intrusion by the police... is... 
implicit in ‘the concept of ordered liberty’ and as such enforceable against 
the States through the Due Process Clause.” 57 


warrant” he would not be placed in double jeopardy, id. at 219, 97 N.W.2d at 644, 
leaving it unclear whether a proper warrant requires that the evidence establishing 
“probable cause” be “untainted.” See The Minnesota Supreme Court 1958-1959, 44 
Minn. L. Rev. 151, 159 (1959). 

58 Henry v. United States, 361 U.S. 98, 100-01, 80 Sup. Ct. 168, 170 (1959); Giorde- 
nello v. United States, 357 U.S. 480, 485-86, 78 Sup. Cr. 1245, 1250 (1958); Albrecht v. 
United States, 273 U.S. 1, 5, 47 Sup. Cr. 250, 251 (1927). See also Wrightson v. United 
States, 222 F.2d 556, 558 (D.C. Cir. 1955); Worthington v. United States, 166 F.2d 557, 
562 (6th Cir. 1948); United States ex rel. Potts v. Rabb, 141 F.2d 45, 46 & n.1 (3d Cir. 
1944), cert. denied, 322 U.S. 727, 64 Sup. Ct. 943 (1944). 

54U.S. Const. amend. IV. 

55“(I]t is clear that the security of the ‘person’—the protection of personal lib- 
erty—is far more significant today than is the protection of property interests. A 
police decision to arrest an individual and initiate the process of criminal prosecu- 
tion is in itself a significant invasion of personal liberty even though the individ- 
ual’s innocence is ultimately established. The arrested person is subjected to the 
indignity of being taken into custody. He is fingerprinted, photographed, and 
detained in custody at least for the time necessary to arrange for bail. . . . Even 
if he is released within a few hours of being taken into custody, he will have ac- 
quired an arrest record which may haunt him for the remainder of his life. By 
comparison the consequences to a law-abiding citizen of an illegal search are minor.” 

Barrett, Personal Rights, Property Rights, the Fourth Amendment, 1960 Sup. Cr. 
Rev. 46-47. 
“The core of the right to privacy is the protection of the integrity of the individual, 
and if the home is to be inviolate against unreasonable searches, it is because this 
is one way of protecting that integrity. No one stays in his home all or even most 
of the time, and one does not leave one’s right of privacy behind merely because 
one steps out of doors.” 
Foote, Safeguards in the Law of Arrest, 52 Nw. ULL. Rev. 16, 41-42 (1957). See also 
Comment, 107 U. Pa. L. Rev. 1192, 1195-98 (1959). 


56 See the Virginia Bill of Rights of 1776; the Pennsylvania Declaration of Rights, 
adopted later the same year; and the Massachusetts Constitution of 1780; set forth and 
discussed in Lasson, The History and Development of the Fourth Amendment to the 
United States Constitution 79-82, in Jouns Hopkins Stupies 1n Historicat AND POLITICAL 
Science, Series 55, No. 2 (1937). But the fourth amendment is strongly rooted in the 
common law, which accorded greater protection to property than to liberty. See Bar- 
rett, supra note $5, at 49-50 and authorities cited therein. 


57 Wolf v. Colorado, 338 U.S. 25, 27, 69 Sup. Cr. 1359, 1361 (1949), emphatically re- 
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Thus, as Mr. Justice Douglas put it recently, “The result is that arrests 
on ‘suspicion’ are unconstitutional at the local, as well as at the federal, 
level.” 58 

So long as fourteenth amendment due process does not require the ex- 
clusion of tangible evidence obtained by a search or seizure which violates 
due process,®® I shall not say that the fourteenth amendment requires the 
exclusion of similarly obtained intangible evidence. But I do say that the 
federal courts and the courts of those states which have chosen to follow 
the federal rule of exclusion in search and seizure cases ® should not dis- 
tinguish what lawyers call “real evidence” from verbal evidence.* 

Q. But don’t you see, the McNabb line of cases implies that the Su- 
preme Court does draw just such a distinction—even when formulating 
proper standards for the enforcement of the federal criminal law, standards 
“not satisfied merely by observance of those minimal historic safeguards . . . 
summarized as ‘due process of law.’ ” ® 

A. Yes, I see it. But I’m talking about what ought to be, not what is. 
I repeat, the weight of authority—at least direct authority—is on your side. 

Q. On what, pray tell, do you rely? 

A. They have been called “neutral principles.” ® 


SoME ARGUMENTS BY ANALOGY 


The Derivative Use of Illegal Searches and Seizures 


A. Four rationales have been said to underlie the exclusionary rule 
in search and seizure and wiretapping cases: (1) providing the victim with 
an effective remedy, (2) preventing the government from profiting by its 
own wrong, (3) preserving the integrity of the court, (4) deterring the 


affirmed in Elkins v. United States, 364 U.S. 206, 213, 80 Sup. Ct. 1437, 1442 (1960): 
“(In Wolf] it was unequivocally determined by a unanimous Court that the Fed- 
eral Constitution, by virtue of the Fourteenth Amendment, prohibits unreasonable 
searches and seizures by state officers.” ; 

For a pre-Elkins discussion of whether Wolf stands for the proposition that obtaining 

evidence by a search which would have violated the fourth amendment if made by 

federal officers necessarily violates the fourteenth amendment when made by state 

officers, see Kamisar, supra note 13, at 1101-08. 

58 Douglas, Vagrancy and Arrest on Suspicion, 70 Yate L.J. 1, 13 (1960). 

59 Wolf v. Colorado, supra note 57. 

6° Twenty-six states now exclude illegally seized evidence, counting Alaska and 
Hawaii, but neither has reconsidered this question since attaining statehood. See Elkins 
v. United States, 364 U.S. 206, 224-25, 80 Sup. Ct. 1437, 1448 (1960) (Table I, Appendix). 

61 Cf. Rochin v. California, 342 U.S. 165, 173, 72 Sup. Ct. 205, 210 (1952). 

62 McNabb v. United States, 318 U.S. 332, 340, 63 Sup. Ct. 608, 613 (1943). 

83 See Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. 
Rev. 1 (1959). But see Miller & Howell, The Myth of Neutrality in Constitutional 
Adjudication, 27 U. Cut. L. Rev. 661 (1960); Mueller & Schwartz, The Principle of 
Neutral Principles, 7 U.C.L.A.L. Rev. 571 (1960). 
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police from similar future misconduct.** I submit that none of the fore- 
going policies permits a distinction between the “real” and the “verbal” 
products of an illegal arrest or search. 

In one important respect, we do not now distinguish between real and 
verbal products: 


“[A] confession does not make good a search illegal at its inception. 
This is a part of the broader rule that an illegal search cannot be legal- 
ized by what it brings to light. That rule should not be narrowed even 
though an admission or confession is obtained. Officers should not be 
encouraged to proceed in an irregular manner on the chance that all 
will end well.” % 


There are two ways officers may be “encouraged to proceed in an 
irregular manner on chance that all will end well.” One is by legalizing the 
illegal search by what is brought to light; the other is by continuing to 
treat the search as “illegal” but admitting into evidence what is brought 
to light. Hence the well established rule: 


“The essence of a provision forbidding the acquisition of evidence in 
a certain way is that not merely evidence so acquired shall not be used 
before the Court but that it shall not be used at all.” ® 


“To forbid the direct use of methods . . . but to put no curb on their 
full indirect use would only invite the very methods deemed ‘inconsist- 
ent with ethical standards and destructive of personal liberty.’ ” 7 


What you are saying—what you must be saying—when you insist on 
treating the verbal or testimonial fruits of an illegal arrest or search dif- 
ferently from its physical products is that, while an incriminating state- 
ment made in the course (or as a result) of a wrongful search or seizure 
cannot “cure” the prior police illegality, the victim of the poiice illegality 


64 See Comment, 57 Co_um. L. Rev. 1159, 1164-70 (1957), and authorities collected 
therein. 

65 Nueslein v. District of Columbia, 115 F.2d 690, 694 (D.C. Cir. 1940). Accord, 
Henry v. United States, 361 U.S. 98, 80 Sup. Cr. 168 (1959) (by implication); Brinegar 
v. United States, 338 U.S. 160, 69 Sup. Ct. 1302 (1949) (by implication; very point con- 
ceded by government, Brief for United States, pp. 19-20); Worthington v. United 
States, 166 F.2d 557, 566-67 (6th Cir. 1948); Takahashi v. United States, 143 F.2d 118, 
122 (9th Cir. 1944); United States v. Setaro, 37 F.2d 134, 137 (D. Conn. 1930); Hernandez 
v. Superior Court, 143 Cal. App. 2d 20, 24, 299 P.2d 678, 681 (1956); Haynes v. State, 
110 Tex. Crim. 553, 9 S.W.2d 1043 (1928). Nor is an illegal search legalized by the 
fact that it uncovers or calls attention to a useful prosecution witness. See cases discussed 
in note 219 infra. See also United States v. Arrington, 215 F.2d 630, 636 (7th Cir. 
1954), indicating that by the same token, statements made by defendant after an illegal 
search is under way cannot be utilized as proof of consent. 

66 Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392, 40 Sup. Cr. 182, 183 
(1920). 

87 Nardone v. United States, 308 U.S. 338, 340, 60 Sup. Ct. 266, 267 (1939). 
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may nevertheless be convicted on the basis of the statement itself. This, if 
I may say so, is self-defeating double talk—no more and no less than if we 
were to continue to call a search “illegal” but let in the physical evidence 
thereby obtained or permit its derivative use. 

Q. Neat, all right. I guess I would be impressed if I were a physicist 
or a mathematician, but I am neither. (If I were, I might well be appalled 
that “‘our way of upholding the Constitution is not to strike at the man 
who breaks it, but to let off somebody else who broke something else’ ” ® 
and damn the exclusionary rule in its entirety.) I only know as a student 
of the law that it “generally represents a compromise very much like a 
peace treaty” © and that, particularly in areas where some value or policy 
operates to exclude reliable evidence, distortions result “from straining to- 
ward conflicting ends, the end of truth and the end of furthering the out- 
side interest.” 7° 

A. Of course they do. But that’s no reason we should brag about them 
rather than strive to correct them. 

Not so many years ago, for example, it was well settled that (unlike 
the case of illegally seized physical evidence) confessions extracted in vio- 
lation of constitutional rights could not be suppressed before trial. One 
day, in the case of In re Fried,"! a great court of appeals asked, Why not? 
Why should a district court be powerless to prevent the government from 
presenting even the most brutally obtained confession to a grand jury in 
order to indict the victim of the police brutality? Whatever the argument 
against permitting the suppression of confessions prior to the trial, did it 
not apply equally well to the fruits of unlawful searches; and had not the 
Supreme Court rejected the argument in the latter context?7* Needless to 
add, that day, in the federal courts at least, the once settled rule against pre- 
trial suppression of coerced confessions became quite unsettled.’ 

So here, in considering the admissibility of the verbal or testimonial 
products of an unreasonable search or seizure, let us have logic and con- 
sistency of approach. 

Q. Didn’t somebody once say that “consistency is the hobgoblin of 
little minds”? 


68 § WicMorE, EvipENcE § 2184, at 40 (3d ed. 1940). 

69 M. R. Cohen, My Philosophy of Law, in My Puitosopuy or Law 31, 43 (1941). 
To the same effect is Fuller, id. at 113, 119; Patterson, id. at 231, 238. 

70 McCormick, EvipENce 162 (1954) (discussing the “eavesdropper” exception to 
privileged confidential communications). 

1161 F.2d 453 (2d Cir.), cert. granted, 331 U.S. 804, 67 Sup. Ct. 1755, writ dis- 
missed on motion of petitioner, 332 U.S. 807, 68 Sup. Ct. 105 (1947). 

7 Two of the three judges, L. Hand and Frank, agreed there should be pre-trial 
suppression of confessions obtained in violation of constitutional rights, but Frank 
desired to go further and permit such suppression of confessions extracted in violation 
of statutes as well. 

73 See Macuire, Evipence or Guitt 147-48 (1959). 
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A. So you, too, think Emerson put a premium on inconsistency. Well, 
he also said that “to be great is to be misunderstood,” “4 and he certainly 
has been. Misquoted, too, I might add. What he actually said was that 
“a foolish consistency is the hobgoblin of little minds.” 7® I’m still waiting 
for you to tell me what’s foolish about treating all the fruits of an illegal 
search or seizure, real or verbal, consistently. In the meantime, let me pass 
on to you another comment about consistency, one by Judge Learned Hand 
in the Fried case which I have taken for my motif: 


“TI]t has become settled law . . . that the victim [of] . . . documents 
and other property seized in violation of the Fourth Amendment .. . 
may in advance of trial and even of an indictment, secure from a court 
an order preventing their use as evidence. Although, so far as I know, 
the same rule has not as yet been extended to confessions . . . I feel too 
much the force of consistency not to take this added step. True, judges 
are not to be reformers, but law which depends upon irrational distinc- 
tions is rightly discredited, for one alternative or the other is patently 
wrong. Since I cannot see any rational basis here for distinguishing . . . 
when the situation is so nearly the same, I am content to accept this 
innovation.” 7 


The Derivative Use of Coerced Confessions 


Q. Before “the force of consistency” can be compelling we must have 
consistency to begin with. You don’t have to think too long about the issue 
you raise—the exclusion of the intangible as well as the tangible fruits of 
police illegality—to realize there is not much consistency in the law right 
now. 

For example, take the situation where a confession, itself inadmissible 
because coerced, furnishes information which leads to the uncovering of 
stolen property or the murder weapon. While the Supreme Court has not 
passed on the question, most courts have—and have ruled such physical evi- 
dence admissible. Indeed, many courts also admit the portions of the con- 
fession corroborated by such evidence.” 

It may be my shortcoming, but when a proposition is at issue and two 
existing lines of authority point in different directions, I don’t see how either 
side can “feel too much the force of consistency.” 

A. If you are claiming that the two lines of analogous authorities are 
equally relevant and equally persuasive then I am afraid it is your short- 
coming. 


74 Emerson, Self-Reliance, in Essays 29, 37 (Everyman’s Library ed. 1906). 

™ Ibid. 

76 161 F.2d at 465 (concurring opinion). 

7 See, e.g., 2 WHARTON, CRIMINAL EvipeNnce §§ 357-58 (12th ed. 1955); 3 Wic- 
MORE, EvpIENCE §§ 856-59 (3d ed. 1940); 2 UNpERHILL, CriminaL Evipence § 404 (5th ed. 
1956). 
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By definition, the confessions I am talking about are “voluntary,” are 
trustworthy. I am talking about evidence which can only be excluded on 
some extrinsic policy ground. Since the rules governing search and seizure 
typically deal with the admissibility of “real evidence,” they likewise deal 
with the admissibility of evidence which can only be excluded on the basis 
of some outside interest or value. 

Although the products of illegal searches or seizures I am talking about 
happen to take the form of confessions, they have little in common with 
“coerced confessions,” as the basis for their exclusion first evolved. 

Consider The King v. Warickshall,"* apparently the first Anglo-Amer- 
ican case fully to articulate principles governing the admissibility of extra- 
judicial confessions.” While the confession was excluded as probably false,®° 
defendant unsuccessfully argued that “as the fact of finding the stolen prop- 
erty in. . . [defendant’s] custody had been obtained through the means 
of an inadmissible confession, the proof of that fact ought also to be re- 
jected.” §! Pausing only long enough to brand the contention “novel 
in theory” and “dangerous in practice,” 8? the court wryly observed: 
“(Whether the knowledge of them be obtained in consequence of an 
extorted confession, or whether it arises from any other source, . . . a fact, 
if it exists at all, must exist invariably in the same manner.” ®8 

As countles search and seizure cases in federal and exclusionary state 
courts amply testify, we have come a long way from the eighteenth cen- 
tury view that “facts” are “facts” however they are discovered. 

True, as the many cases permitting the derivative use of inadmissible 
confessions well illustrate, we have not made equal progress on all fronts. 
However, I have little doubt that when the Court does pass on this ques- 
tion it will remind police and prosecutors that they are now living in the 
twentieth century. It will remind them that a new dimension has been 
added to the common-law origins of the due process confession rule: a 
major purpose now is to protect the accused against (and to discourage the 
police from employing) certain interrogation practices, regardless of the 
truth or falsity of the confession so produced in a given case.8* Surely you 
can see that if it is to effectuate its deterrent purpose, the Court must be 
willing to bar the physical fruits of the inadmissible confession, as well as 
the confession itself; otherwise there remains a strong incentive to resort 


781 Leach Crown Cas. 263, 168 Eng. Rep. 234 (1783). 
79 See 3 Wicmore, Evipence § 819 (3d ed. 1940). 

80 See text accompanying note 132 infra. 

811 Leach Crown Cas, at 263, 168 Eng. Rep. at 234. 

82 Ibid. 

83 Jd. at 264, 168 Eng. Rep. at 235. 

84 See text accompanying notes 148-53 infra. 
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to forbidden police methods.®® How in the world can you expect to deter 
police from resorting to coercive methods by only excluding confessions 
and not clues obtained therefrom when there is a “well-founded belief that 
. .. where the police use forbidden means to obtain confessions, they do so 
more for the purpose of discovering clues than for the purpose of manu- 
facturing admissible evidence.” °¢ 

In this connection, it is not without significance that there are recent 
McNabb-Mallory rule cases which can be read for the proposition that 
physical evidence obtained as a result of defendant’s voluntary consent to 
a search must nevertheless be excluded if preceded by a confession secured 
during prolonged detention. Such a confession and physical evidence sub- 
sequently turned over to the police “all must fall together as Mallory v. 
United States requires.” 87 


85 This has been pointed out by a number of commentators. See Allen, Due Process 
and State Criminal Procedures: Another Look, 48 Nw. ULL. Rev. 16, 28-29 (1953); Scott, 
Federal Control Over Use of Coerced Confessions in State Criminal Cases—Some Un- 
settled Problems, 29 Inv. L.J. 151, 156-57 (1954); Comment, 17 U. Cut. L. Rev. 706, 
715-16 (1950). See also Macuire, Evinence or Guitt 126-27 (1959); Matherne, Pretrial 
Confessions—A New Rule, 22 Tenn. L. Rev. 1011, 1022 (1953). 
86 Monet Cope or Evipence rule 505, comment ¢ (1942), pointed out in Scott, 
supra note 85, at 157 n.32. 
87 Watson v. United States, 249 F.2d 106, 109 (D.C. Cir. 1957). Cf. United States 
v. Klapholz, 230 F.2d 494 (2d Cir.), cert. denied, 351 U.S. 924, 76 Sup. Ct. 781 (1956) 
(excluding contraband property obtained through access to persons detained in viola- 
tion of the McNabb rule). 
Mallory v. United States, 354 U.S. 449, 77 Sup. Ct. 1356 (1957), does bear on the 
problem more directly than appears by reading the Supreme Court opinion alone. 
Shortly after he confessed to the rape, Mallory gave the police written permission to go 
to a certain apartment and pick up the semen stained clothes he had worn at the time of 
the rape. A majority of the court of appeals admitted both the confession and the 
clothing, the latter on the ground that “the consent [to the search] was an immediate 
accompaniment to a confession of the crime and derives color from the confession,” 236 
F.2d 701, 704 (D.C. Cir. 1956). Dissenting Judge Bazelon agreed with the majority’s 
statement of the interrelationship between confession and search but “on that account 
. .. would hold the one to have been as inadmissible as the other.” Jd. at 708. 
Although both sides devoted substantial portions of their briefs to the admissibility 
of the clothes, the Supreme Court Mallory opinion never so much as hints that any 
evidence other than the confession is involved. However, when the Supreme Court 
reversed, Mallory was not retried. Presumably this is because the prosecution was of 
the view that the incriminating clothes sans confession could not be admitted at a 
second trial. 
The Court of Appeals for the District of Columbia (in an opinion concurred in 
by Prettyman and Bastian, JJ.. who composed the 2-1 majority in the lower court 
Mallory opinion) so reads the Supreme Court decision in Mallory: 
“The situation .. . was not unlike that presented in Mallory. ... [Defendant’s] ad- 
missions, his reenactment of the crime, his consent to the visit to his apartment and 
his turning over the clothing were all unwarned, and the evidence had been so de- 
veloped during a period following by many hours his arrest the previous evening. 
All must fall together, as Mallory v. United States [citing Supreme Court opinion] 
requires, for he was arraigned until “judicial caution had lost its purpose.” 

Watson v. United States, supra at 109. 
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Q. This still must be regarded as unsettled. Even if it were not, I 
never claimed the court would not or should not exclude the tangible fruits 
of inadmissible confessions in the exercise of its “limited function as the 
court of ultimate review of the standards formulated and applied by fed- 
eral courts in the trial of criminal cases.” 88 This is the most that can be 
said for the point you just made. But federal court standards “are not 
satisfied merely by observance of those minimal historic safeguards .. . 
summarized as ‘due process of law.’” ®® And fourteenth amendment due 
process is what I thought we were talking about. 

A. Not necessarily. The view I have been criticizing—that an illegal 
arrest in and of itself has no significant bearing on the admissibility of a 
confession—has been adopted and applied equally perfunctorily by federal 
and state courts. 


The “Consecutive Confession” Cases 


Q. On second thought, I’m delighted that you did bring up the 
McNabb rule. For it stimulated my recall of United States v. Bayer,” 
and with it, the rules generally about the admissibility of a “second” con- 
fession, that is to say, an otherwise “voluntary” confession coming after a 
prior one has been coerced. 

Of course, when the coercive pressures which invalidated the first con- 
fession are still present at the time the second is obtained the second is like- 
wise excluded. But when these pressures are dissipated before a second 
confession is made we have a true analogy to your initial proposal or, at 
any rate, one closer to it than any other tossed into the fray so far. That 
is to say, here, too, we have a voluntary and otherwise admissible confes- 
sion preceded by police illegality. 

In Bayer, a co-defendant made a confession assumed to be inadmissible 
under the McNabb rule, but it was neither offered nor received in evidence. 
At issue was a subsequent confession, labeled a “supplementary” one; 
“basically” the same as the first, but more detailed; and made after the co- 
defendant, at his request, had reread the first one.®? 

Now, if the seeds of the “fruit of the poisonous tree” doctrine were 
ever to take root in the confession field, this was the case. Able defense 
counsel made the Silverthorne-Nardone analogy right from the start ®* and 


88 McNabb v. United States, 318 U.S. 332, 347, 63 Sup. Ct. 608, 616 (1943). 
89 Id. at 340, 63 Sup. Ct. at 613. (Emphasis added.) 
9° See cases cited note 16 supra. 


1331 U.S. 532, 67 Sup. Cr. 1394 (1947). The case is the subject of two excellent 
student commentaries which reach different conclusions: 33 Iowa L. Rev. 136 (1947); 
26 Texas L. Rev. 536 (1948). 


92 331 U.S. at 538, 67 Sup. Cr. at 1397. 
*3 Record, pp. 639-42. 
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even managed to prevail in the Court of Appeals for the Second Circuit, 
but they and their analogy were torn asunder in the Supreme Court: 


“Of course, after an accused has once let the cat out of the bag by 
confessing, no matter what the inducement, he is never thereafter free 
of the psychological and practical disadvantages of having confessed. 
He can never get the cat back in the bag. The secret is out for good. 
In such a sense, a later confession always may be looked upon as fruit 
of the first. But this Court has never gone so far as to hold that making 
a confession under circumstances which preclude its use, perpetually 
disables the confessor from making a usable one after those conditions 
have been removed. The Silverthorne and Nardone cases, relied on by 
the Court of Appeals, did not deal with confessions but with evidence 
of a quite different category and do not control this question.” 


The due process confession cases, both prior and subsequent to Bayer, 
are to the same effect: The test is whether the second confession is free 
from coercive influences which rendered the first “involuntary,” not 
whether the second was derived from or the outgrowth of the first.®* It 


* 156 F.2d 964 (2d Cir. 1946). 

95 331 U.S. at 540-41, 67 Sup. Cr. at 1398. 

% Leyra v. Denno, 347 U.S. 556, 74 Sup. Ct. 716 (1954) (but subsequent confessions 
excluded because so closely related to coerced first confession that facts of one control 
character of others); Stroble v. California, 343 U.S. 181, 72 Sup. Ct. 599 (1952); Malinski 
v. New York, 324 U.S. 401, 65 Sup. Cr. 781 (1945) (but conviction reversed because it 
rested in part on first coerced confession); Lyons v. Oklahoma, 322 U.S. 596, 64 Sup. 
Cr. 1208 (1944). 

Despite the Bayer ruling, the question is not free from doubt in the McNabb- 
Mallory context. Jackson v. United States, 273 F.2d 521 (D.C. Cir. 1959) (per curiam), 
barred a written confession prepared on the basis of earlier oral admissions elicited 
during illegal detention but not signed until after defendant was given a preliminary 
hearing and judicial advice as to his rights, including his right to remain silent. The 
signing of the confession was not considered “an independent act based upon proper 
counsel or as occurring after time for deliberate reflection.” Jd. at 523. However, in a 
subsequent case, another panel of the same court permitted the use of written con- 
fessions obtained during illegal detention but re-read to defendants and re-affirmed by 
them shortly after they attended a preliminary hearing at which time they received 
both the judicial warning and counsel’s advice. Goldsmith v. United States, 277 F.2d 
335 (D.C. Cir.), cert. denied sub nom. Carter v. United States, 364 U.S. 863, 81 Sup. Ct. 
106 (1960). Dissenting Judge Fahy pointed out that defendants’ “counsel” was appar- 
ently an attorney who happened to be in the courtroom at the time. He was appointed 
just prior to the hearing and vanished soon afterwards. Nor did he appear “to have 
been even aware of the written confessions or their inadmissible character.” 277 F.2d at 
346. 

On the analogous problem raised by a plea of guilty preceded by a confession 
obtained during illegal detention, United States v. French, 274 F.2d 297 (7th Cir. 1960), 
made short shrift of the contention that except for such a prior confession defendant 
would not have pled guilty. The court did not dwell on the fact that between the time 
of the confession and the plea, defendant declined to hire an attorney though he stated 
he could afford to do so. Rather, it took the broad view that a voluntary plea of guilty 
is “conclusive”; it is the basis of the conviction, not the confession. Jd. at 299. “The 
question of the admissibility of the confession . . . therefore becomes immaterial.” /bid. 
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is true that Justice Rutledge, joined by Justice Murphy, took the position 
that “it would seem consistent . . . with our constitutional tradition that 
once a coerced confession has been obtained all later ones should be ex- 
cluded from evidence, wherever there is evidence that the coerced one has 
been used to secure the later ones.” ®? But it is also true that two justices 
fall considerably short of a majority. 

I am sure that you are familiar with these “consecutive confession” 
cases. I am equally sure that if I were urging your proposal I, too, would 
have conveniently forgotten about them. 

A. You ought to realize that in the first and leading Supreme Court 
“consecutive confession” case, Lyons v. Oklahoma,®® defense counsel never 
so much as suggested that the second confession should be excluded if the 
first had been used to secure it. There were good reasons for this. At the 
time of Lyons, the trustworthiness of the confession—whether the first or 
a subsequent one—was still generally regarded as the sole test of its ad- 
missibility.®® Even the one state judge who dissented from the affirmance 
of Lyons’ conviction regarded it as well established that “ ‘a confession 
otherwise voluntary is not affected by the fact that a previous one was 
obtained by improper influence if it is shown that these influences are not 
operating when the later confession is made.’” 1° Even if they thought 
of the Silverthorne-Nardone analogy, and there is no indication they did, 
defense counsel had little incentive to blaze new trails. There was good 
cause for confidence that the second confession could not meet even the 
old common-law standard: Defendant’s first confession was extorted in the 
early hours of his twelfth day of police custody after a night of beating 
and persistent questioning and not until a pan of the victim’s bones had 
been placed in his lap; twelve hours later, still held without charge and 
still unrepresented by counsel, he confessed again.1% 

Small wonder, then, that in affirming the conviction the Court took 
the view that the admissibility of the second confession “depends upon the 
same test” as the first—‘is it voluntary.” 1°? Small wonder, too, that, the 
only issue as the Court saw it was whether “the events” at the time of the 


But cf. Pennsylvania ex rel. Herman v. Claudy, 350 U.S. 116, 76 Sup. Ct. 223 (1956) 
(discussed in text accompanying notes 115-19 infra). See also United States v. Morin, 
265 F.2d 241 (3d Cir. 1959), rejecting a contention similar to that made in French, in 
part because defendant pled guilty “in the presence of his appointed counsel and after 
consultation with them.” Jd. at 243. 

7 Malinski v. New York, supra note 96, at 428-29, 65 Sup. Ct. at 794 (dissenting in 
part). 

%8 Supra note 96. 

89 See note 149 and text accompanying notes 147-53 infra. 

10077 Okla. Crim. 197, 250, 258, 138 P.2d 142, 248, 252 (1943) (on petition for re- 
hearing). 

101 322 U.S. at 598-600, 64 Sup. Cr. at 1210-11. 

102 Td. at 603, 64 Sup. Ct. at 1212. 
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first confession—not the first confession itself—brought about the second 
confession.!°8 

In other words, the fact that there had been an earlier inadmissible 
confession was completely irrelevant. The focus was not on the impact of 
the first confession on the second but on the continuing effect of prior co- 
ercive practices—whether or not such practices had culminated in an earlier 
confession at all.1 

It is true that the Silverthorne-Nardone argument was made in the 
Bayer case, but by this time Lyons was already firmly on the books.’ 
And the first confession in Bayer was only inadmissible for reason of the 
widely criticized McNabb rule, not on more palatable due process grounds. 

The McNabb rule does stem from the Court’s greater control over 
federal criminal justice, but it also deals with lesser violations than coerced 
confessions—mere breaches of the federal rules governing prompt com- 
mitment, as opposed to violations of the federal constitution. Thus, more 
can be said for containing the radiations flowing from a confession barred 
on McNabb grounds than for minimizing the evidentiary consequences of 
a confession struck down on due process grounds. Couple this with the fact 
that the McNabb-Mallory rule is probably the most bitterly and fiercely 
contested criminal procedure development—call it innovation if you like— 
of all time and it is not too difficult to see why the Court might decline to 
use a McNabb-line case to push the evidentiary consequences of an ad- 
missible confession to new frontiers.’ 

Furthermore, the second Bayer confession occurred a full six months 
after the first, during which time petitioner had ample opportunity to 
consult such counsel as he chose,!® factors which underscored the gov- 
ernment’s forceful contention that a decision in petitioner’s favor would 
have no stopping point.'°’ The contention hit home. 


103 Jd, at 604, 64 Sup. Cr. at 1213. 

10¢ Thus, the Lyons opinion relied on Lisenba v. California, 314 U.S. 219, 62 Sup. 
Cr. 280 (1941), where early mistreatment produced no statement whatever at the time, 
but was alleged (unsuccessfully) to have rendered “involuntary” a confession obtained 
two weeks later. 

105 Two years before Bayer, in voicing strong doubts about whether the effects of 
a prior coerced confession could ever really be wiped out, Justice Rutledge prefaced 
his remarks with “were the question wholly fresh.” Malinski v. New York, 324 U.S. 401, 
428, 65 Sup. Ct. 781, 794 (1945) (dissenting in part). 

106 At the time of the Bayer case, the last word on the McNabb rule was United 
States v. Mitchell, 322 U.S. 65, 64 Sup. Cr. 896 (1944), whose qualifying language could 
well be interpreted as a significant retreat from McNabb. A year after Bayer, in Up- 
shaw v. United States, 335 U.S. 410, 69 Sup. Crt. 170 (1948), the Court did reaffirm 
McNabb, but by a 5-4 vote. The widespread opposition to the McNabb rule at this 
time is pointed out and discussed in Justice Reed’s Upshaw dissent, 335 U.S. at 434-35, 69 
Sup. Cr. at 182. See also Inbau, The Confession Dilemma in the United States Supreme 
Court, 43 Inu. L. Rev. 442, 451-53 (1948); 33 Iowa L. Rev. 136, 137-38 (1947). 

107 See 331 U.S. at 539-40, 541, 67 Sup. Ct. 1394, 1397-98; Record, p. 652. 


108 See Brief for the United States, pp. 56-60. 
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Thus, the Court observed that “after an accused has once let the cat 
out of the bag... he is mever thereafter free of the psychological and 
practical disadvantages of having confessed.” 1°° It saw the issue in terms 
of whether or not “making a confession under circumstances which pre- 
clude its use perpetually disables the confessor from making a usable one 
after these conditions have been removed.” 1° 

Of course I would not dream of contending that once an accused is 
wrongfully arrested, he is forever “sacred and inaccessible.” '!1 I only 
maintain that, (1) while he is under illegal arrest and (2) unless the police 
“remove the taint” during this period, for example, by affording him an 
Opportunity to consult with counsel or friends,'? incriminating statements 
elicited from him should be barred. 

Q. Wait a minute. You are not seriously contending that the “con- 
secutive confession” cases are perfectly reconcilable with your views, are 
you? 

A. If you mean, do they hurt my cause, sure they do. If you mean do 
I think they are wrongly decided, of course I do. 

Q. Well, at least you are consistent. I must say, however, that the 
“force of consistency” which you talked about a while back seems to have 
diminished considerably. 

A. I understand why the Court said what it did in Lyons and Bayer, 
but to understand is not necessarily to appreciate. For one thing, there are 
stopping points to the psychological effects of letting the cat out of the 
bag. 

If law enforcement officials want to have a second session with the 
accused and they still have not permitted him to consult with counsel in 
the meantime, at the very least they should be required to inform him, be- 
fore he confesses again, that his first confession cannot be used against 
him.1!8 

True, “it would require officials to make an irrevocable and often 
disadvantageous decision as to possible admissibility of the first confession 
before attempting to obtain a second,” !'* but I figure the government is 


109 See text accompanying note 95 supra. (Emphasis added.) 
110 [bid. (Emphasis added.) 


111 Cf, Nardone v. United States, 308 U.S. 338, 341, 60 Sup. Ct. 266, 268 (1939): 
“Here, as in the Silverthorne case, the facts improperly obtained do not ‘be- 
come sacred and inaccessible. If knowledge of them is gained from an independent 
source they may be proved like any others, but the knowledge gained by the Gov- 
ernment’s own wrong cannot be used by it’ simply because it is used derivatively.” 
112 See text accompanying notes 275-79 infra. 
113 A comment on the Bayer case, 26 Texas L. REv. 536, 538 (1948), so suggests. 
For state cases to this effect, see 2 WHARTON, CRIMINAL EvipENCE § 359, at 66 (12th ed. 
1955). In practice, however, there is likely to be considerable dispute over whether or 
when such a warning was given and just how full or explicit it was. See text accompany- 
ing notes 275-77 infra. 
11426 Texas L. Rev. 536, 538 (1948). 
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far better equipped to make this decision than is the accused in the absence 
of counsel. 

Of course, alternatively, I think an opportunity for the accused to 
consult with counsel, without more, would break any psychological chain 
of causation between the first and subsequent confessions. This is why I 
am much less troubled generally by pleas of guilty preceded by inadmissible 
confessions. Typically the accused has consulted with and is in the com- 
pany of his counsel by the time the plea is made. On the other hand, if 
counsel has not yet entered the picture at arraignment time, then the guilty 
plea is quite comparable to a second “confession.” 15 Pennsylvania ex rel. 
Herman v. Claudy ™® is just such a case. 

Some seven weeks !!" after a confession had been secured from him 
(by means violative of due process, according to the allegations in the 
petition for habeas corpus), Herman, without the benefit of counsel all 
along, pled guilty. In the subsequent habeas corpus proceeding he con- 
tended, inter alia, that regardless of the voluntary nature of the plea, “only 
a hearing could establish whether . . . at plea time, [he] felt that he was 
bound by his previous confession and the paper he signed agreeing to enter 
a guilty plea.” 118 

At this late date, one would have expected the Court to dispose of the 
point with an impatient reference to the “consecutive confession” cases. 
Instead, the Court seemed to forget all about those cases: 


“Tt is true that the trial record shows that petitioner told the judge that 
he was guilty and said ‘I throw myself at the mercy of the court, Your 
Honor.’ But neither these nor any other statements made before the 
trial judge at that time are in themselves sufficient to refute as frivolous 
or false the serious charges made by the petitioner concerning matters 
not shown by the record. . . . It is entirely possible that petitioner’s 
prior confession caused him, in the absence of counsel, to enter the 


guilty plea.” 119 


15Jn the sixteenth and seventeenth centuries, a plea of guilty was all that was 
meant by “confession.” Where such pleas were coerced they were not received or re- 
corded. But these rules of practice did not affect the admissibility of an extrajudicial 
narrative avowal of guilt. See 3 WicMoreE, EvipeNnce § 818 (3d ed. 1940). 
116 350 U.S. 116, 76 Sup. Cr. 223 (1956), reversing 176 Pa. Super. 387, 107 A.2d 595 
(1954). 
117 Jd, at 119, 76 Sup. Ct. at 225; 176 Pa. Super. at 389-91, 107 A.2d at 596-97. 
118 Brief of Petitioner, p. 7. 
119 350 U.S. at 121-22, 76 Sup. Ct. at 226. Cf. Flamme v. State, 171 Wis. 501, 506, 
177 N.W. 596, 598 (1920) (talking of compulsion and duress but, it is submitted, taking 
a “fruit of the poisonous tree” approach): 
“The argument that her repetition of the confession in police court on the pre- 
liminary examination . . . was a voluntary statement is not substantiated by the 
record. . . . [S]he obviously acted upon the belief that her written and sworn 
confession made to the district attorney compelled her to repeat it on the witness 
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This time, obviously the validity of the plea did not depend upon the 
same test as the prior confession—is it voluntary? The focus was not on 
whether the plea was coerced but on whether defendant misapprehended 
the significance of the prior confession when he made the plea. I am sure 
I need not labor the point. If even an otherwise free and voluntary plea in 
open court is invalid if induced by a prior inadmissible confession, why in 
the world should an extrajudicial confession be invulnerable to such an 
attack? 1°° 

Q. You're certainly getting a lot of mileage out of what may only be 
a stray comment. After all, the opinion dealt primarily with the right to 
counsel in non-capital cases. Furthermore, the Court cited no authority 
against the derivative use of a prior coerced confession to obtain a plea of 
guilty. Nor did petitioner. As for the prosecution, why it never even 
addressed itself to this point. 

Even if the case means all you say it does, what do you have? Still 
another inconsistency, that’s all. That we have failed to unearth “neutral 
principles” is a point for my side, not yours. 

A. What do I have? Some confirmation that the “consecutive con- 
fession” cases are wrongly decided and some reason to think that the Court 
will see the error of its ways. And in error it certainly is. 

Don’t you see, a basic interrogation technique is to “induce dismay,” to 
impress the accused with the fact that his interrogator “does not need any 
confession.” !2! What better way to do so than to let the accused think his 
interrogator already has the confession he needs? He merely wants the ac- 
cused to iron out a few inconsistencies, to spell out a few more details. 
Presto! Out comes the second confession—and the first good one. 

Q. Look, you’ve made your point. Just how long are you going to 
beat it to death? 


stand before the police justice. This left her testimony on that occasion unpurged 
of the duress that attended it from the beginning.” 

For a brief discussion of how federal courts have approached this problem in the 
McNabb-Mallory context, see note 96 supra. 

120Tf a voluntary plea or second confession is so induced by a prior coerced con- 
fession, it should be excluded—whether or not reliable—to deter coercive police prac- 
tices. However, here as elsewhere (see discussion beginning at p. 110 infra), it is diffi- 
cult to completely disentangle the two rationales for excluding confessions: (1) to 
avoid basing a conviction on unreliable evidence, (2) to deter police illegality, regard- 
less of the reliability of the evidence produced as a result of such illegality. It has been 
pointed out that while the issues of voluntariness and credibility are related, they “are, 
nevertheless, distinct. .. . [A] confession, although voluntary, may not be credible, for 
example, when it is the product of hallucination.” Meltzer, Involuntary Confessions: 
The Allocation of Responsibility Between Judge and Jury, 21 U. Cut. L. Rev. 317, 320 
(1954). So, a “voluntary” plea of guilty or confession preceded by a coerced confession 
may be—but is not necessarily—reliable. If the defendant is under the misapprehension 
that the prior confession is admissible against him, he may adhere to it even though he 
knows it is false, believing that he “can’t win” anyhow and/or that he might “get a 
break” by not putting the state to the trouble of a trial. 

121 See O’Hara, FUNDAMENTALS OF CRIMINAL INVESTIGATION 107 (1956). 
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A. So long as books designed to “educate” the police can conclude a 
chapter on admissions and confessions with the reminder: “Finally, if 
wrong police methods have been used in interrogation, it is possible to 
later obtain a valid confession by showing that the threats or other abusive 
influences had been removed”; !* or can devote a separate section on how 
to elicit a valid confession after an earlier one has been wrongfully ex- 
tracted.!23 

So long as this is so, we only delude ourselves when we think that the 
exclusion of coerced confessions can stamp out coercive practices. So 
long as this is so, judicial rules about the admissibility of confessions really 
don’t rate a chance against police lawlessness, not even a theoretical chance. 

It may be appropriate at this point to consider “Nietzsche’s trenchant 
dictum that the commonest stupidity consists in forgetting what one is 
trying to do.” 124 What is the Court trying to do? “[T]he ultimate test of 
the exclusionary rules is whether they deter police officials from engaging 
in the objectionable practices,” 15 is it not? If reversals of convictions in 
this area have no significant effect on police conduct—and until the Court 
follows through by forbidding the derivative use of inadmissible con- 
fessions it is difficult to see how they could have—these reversals at best are 
wasted effort. At worst, they are a downright evil. 

I guess we self-styled liberals need to be reminded from time to time 
that “law enforcement is not a game in which iiberty triumphs whenever 
the policeman is defeated.” 12 There is a good deal to be said for the view 
that throwing out homicide or narcotic or labor racket convictions on 
grounds of improper police methods is “apart from its consequences, an 
evil;” and therefore, justifiable only if and to the degree that it serves the 
common good,!”" in this case by affecting police attitudes and practices. If 
it has no effect, it is worse than wasted effort; it remains an evil. That is 
why I think a half-hearted exclusionary rule is worse than none at all. 

Q. I must say your technique is interesting. It consists of training the 
spotlight on a line of analogous cases which goes your way, i.e., those for- 
bidding the derivative use of illegal searches; but hiding under a bushel of 
scorn the cases which cut the other way, i.e., those permitting the derivative 
use of inadmissible confessions. Heap as much scorn as you like, the cases 
against you are still very much on the books. 


122 Td. at 126. 

123 TNBAU & Rep, Lie DETECTION AND CRIMINAL INTERROGATION 220-22 (1953). 

124 FuLter, THE Law 1N Quest oF ITsELF 41 (1940). 

125 Allen, Due Process and State Criminal Procedures: Another Look, 48 Nw. ULL. 
Rev. 16, 34 (1953). See generally id. at 29-35. 

126 Barrett, Exclusion of Evidence Obtained by Illegal Searches—A Comment on 
People vs. Caban, 43 Caur. L. Rev. 565, 582 (1955). 

127 Cf, MicHAEL & WeEcHSLER, CRIMINAL LAW AND Its ADMINISTRATION 9 (1940) 
(discussing punishment). 
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5s)” 


Tue BALBO Rute: “BLIND IMITATION OF THE Past? 


A. Why should we freeze the confession rules at the unsophisticated 
state of development of Warickshall’s time, or even Lyons’ time, a mere 
eight years after the first due process confession case? Is there nothing to 
be said for logic? 

Q. Come, come. We both know that what you are really asking is 
whether there is everything to be said for it. 

Only if there is, can you support your initial proposal, i.e., confessions 
or admissions preceded by illegal arrests or searches should be excluded on 
these grounds alone. I think it is time we return to that question—and that 
we take back with us the observations that “the life of the law has not been 
logic: it has been experience,” 1*8 or do you prefer, “A page of history is 
worth a volume of logic?” !°9 

A. I seem to remember those lines—and also that you took them both 
out of context. But I need not pause to demonstrate this; I need only recall 
another Holmes passage: 


“Tt is revolting to have no better reason for a rule of law than that so it 
was laid down in the time of Henry IV. It is still more revolting if the 
grounds upon which it was laid down have vanished long since, and the 
rule simply persists from blind imitation of the past.” 18° 


Yes, let us return to the issue I raised at the very outset. And let us 
see whether the rule that the illegality of an arrest has no relevancy so long 
as the confession was voluntary “simply persists from blind imitation of 
the past.” 

The first rules governing the admissibility of confessions were laid 
down in the eighteenth and nineteenth centuries, a time when illegal police 
methods were relevant only insofar as they affected the trustworthiness of 
the evidence. Whatever the current meaning of the elusive terms “volun- 
tary” and “involuntary” confessions,'*! the rule laid down then to the effect 


128 Ho_MES, THE CoMMoN Law 1 (1881). 


129 Holmes, J., in New York Trust Co. v. Eisner, 256 U.S. 345, 349, 41 Sup. Cr. 
506, 507 (1921). 

130 HotmMeEs, The Path of the Law, in Cottectep Lecat Papers 167, 187 (1920). 

131 “But neither the likelihood that the confession is untrue nor the preservation 
of the individual’s freedom of will is the sole interest at stake. As we said just last 
Term, ‘The abhorrence of society to the use of involuntary confessions . . . also 
turns on the deep-rooted feeling that the police must obey the law while enforcing 
the law... 2 Spano v. New York [360 U.S. 315, 320-321 (1959)]. Thus a com- 
plex of values underlies the structure against use by the state of confessions which, 
by way of convenient shorthand, this Court terms involuntary, and the role played 
by each in any situation varies according to the particular circumstances of the 
case.” 

Blackburn v. Alabama, 361 U.S. 199, 207, 80 Sup. Ct. 274, 280 (1960). 

Wigmore long condemned the use of the term “voluntary,” in part for the reason 
that “the fundamental question for confessions is whether there is any danger that they 
may be untrue and that there is nothing in the mere circumstance of compulsion to 
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that a confession was admissible so long as it was “voluntary” was more or 
less an alternative statement of the rule that a confession was admissible so 
long as it was free of influence which made it unreliable or “probably 
untrue”: 


“It is a mistaken notion, that the evidence of confessions and facts 
which have been obtained from prisoners by promises or threats, is to 
be rejected from a regard to public faith: no such rule ever prevailed. 
. .. Confessions are received in evidence, or rejected as admissible, under 
a consideration whether they are or are not entitled to credit. A free and 
voluntary confession is deserving of the highest credit . . . but a con- 
fession forced from the mind by the flattery of hope or by the torture 
of fear, comes in so questionable a shape . . . that no credit ought to be 
given to it; and therefore it is rejected.” 18? 


“The foundation of all rules . . . upon this subject, rests upon an anxiety 
to exclude confessions that are probably not true: and, therefore, to 
exclude those that are not voluntary, because such are probably un- 
true.” 


“It is because it is in its nature unreliable, and not on account of any 
impropriety in the matter of obtaining it, that the evidence is excluded. 
In this all the authorities agree. ... 


“(AJL extrajudicial statements and confessions of an accused party, 
when not regarded as voluntary, are excluded because they cannot be 
relied upon as evidence of guilt, and for no other reason. No dictum 
to the contrary can be found.” 184 


It is with this background, with the meaning of “reliable” or “probably 
true” assigned to the term “voluntary,” that we must read Balbo v. People,'*® 
the first and leading American case on the effect of a wrongful arrest or 
search on a subsequent incriminating statement: 


“The fact that the arrest was illegal has no relevancy, if the confession 
was voluntary. The People are not precluded from availing themselves 


speak in general . . . which creates any risk of untruth.” 3 WicMmore, Evipence § 843, 
at 285 (3d ed. 1940). See also 1 GreENLEAF, Evipence § 219a(3) (16th ed. Wigmore 
1899). But the continued statement of the confession rule in terms of “voluntariness” has 
been defended by Professor Charles McCormick on the ground that it may well be a 
recognition that the rule not only protects against the danger of untrustworthiness, but 
other interests as well. See McCormick, EvipeNce 154-57 (1954). 

182 The King v. Warickshall, 1 Leach Crown Cas. 263-64, 168 Eng. Rep. 234-35 
(1783). Apparently this is the first full and clear expression of the admissibility of 
extrajudicial confessions. See 3 WicMoreE, EvineNce § 819 (3d ed. 1940). 

1388 State v. Vaigneur, 5 Rich. L. (39 S.C. Rep.) 392, 400 (1852), quoted with ap- 
proval in the text: 1 GrREENLEAF, EvipeNce § 219a (16th ed. Wigmore 1899); 3 Wic- 
MORE, EvipENcE § 822, at 247 (3d ed. 1940). 

134 People v. McMahon, 15 N.Y. 384, 386-87 (1857). 


135 80 N.Y. 484 (1880). 
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of a voluntary confession because the officer or person to whom it was 
made was exercising an illegal restraint over the prisoner at the time.” 186 


That the second reported American case to consider the question also 
used the term “voluntary” in the sense of “probably true” and “involuntary” 
in the sense of “probably false” is self-evident: 


“While the defendant may have been under unlawful arrest, this did not 
of itself make the confession involuntary. ... The case .. . turns upon 
whether or not there were any promises or inducements held out by the 
sheriff sufficient to destroy the voluntary character of the statements. 
They were not, in our judgment, sufficient to induce the defendant to 
make an untrue statement.” 187 


At this stage of development of criminal procedure and evidence, then, 
it is to be expected that the illegality of an arrest would have no relevancy 
if the confession were “voluntary,” i.e., trustworthy or probably true. At 
this stage, no other type of police illegality in and of itself had any rele- 
vancy either. Why, then, single out an illegal arrest—above all other kinds 
of police misconduct—for special treatment? 

Here, as with other types of police illegality, the courts did not con- 
ceive the issue in terms of preventing the government from profiting by 
its own wrong or preserving the integrity of the judicial process or deter- 
ring future police illegality. Rather, here, as elsewhere, the issue was 
simply couched in terms of whether or not the illegal custody or imprison- 
ment “exerted such influence upon the mind of the prisoner, as to justify 
the inference that his confessions, made during its continuance, were not 
voluntary.” 188 It is for this reason that in considering the admissibility of 
the confession, the Balbo court could not and did not distinguish between 
a legal arrest and an illegal one.’*® After all, insofar as it forces a confession 


136 Jd, at 499. See People v. Barbato, 254 N.Y. 170, 172 (1930): “If the confessions 
thus obtained [when under illegal arrest] were made voluntarily their reception in 
evidence is not illegal as a matter of law [citing Balbo), although the circumstances may 
be regarded as significant as bearing on the question of credibility.” 

187 State v. Westcott, 130 Iowa 1, 6-7, 104 N.W. 341, 343 (1905). 

188 GREENLEAF, EvipENCE § 230 (1st ed. 1842), and all subsequent editions, includ- 
ing 1 GREENLEAF, EvipeNnce § 220c (16th ed. Wigmore 1899). See also Hoober v. State, 
81 Ala. 51, 53 (1886): “And it is not entirely settled that confessions made by one in a 
state of illegal imprisonment, without more, are to be deemed involuntary upon the 
ground that the necessary inference is that they were produced by the duress of such 
imprisonment.” 

189 “Tf the prisoner was in legal custody at the time the confession was made it 
is not denied that it would have been admissible. It has been held in several cases 
in this court, that a confession by a prisoner is not to be deemed involuntary, or 
made under duress, because made when he was in custody, or to the officer who has 
him in charge [citing authorities]. We perceive no principle upon which it can be 
held that the confession if otherwise admissible can be rejected for the reason that 
the officer to whom it was made held the prisoner in custody upon an invalid proc- 
ess, or without any process or lawful right. The confession if voluntary is admissible 
whether made to an officer or private person.” 

80 N.Y. at 499. See also People v. Klyczek, 307 Ill. 150, 155, 138 N.E. 275, 277 (1923); 
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“by the flattery of hope, or by the torture of fear,” 14° insofar as it affects 
the truth or falsity of the confession, police custody is police custody, 
however the police first acquired custody. 

I urge consistent treatment of the real and verbal products of un- 
reasonable searches and seizures today. In the eighteenth and nineteenth 
centuries, they were treated consistently. The illegality of an arrest or search 
did not lead to the exclusion of resulting evidence, neither verbal nor physi- 
cal. After all, as late as 1904, the Supreme Court of the United States was 
still quoting with approval Greenleaf’s observation that though physical 
evidence “ ‘may have been illegally taken . . . this is no valid objection to 
their admissibility if they are pertinent to the issue. The court will not take 
notice how they were obtained.’ ” 141 


Small wonder, then, that just as I rely heavily on the policies of modern 
search and seizure law when I call for the exclusion of incriminating state- 
ments made in the course (or as a result) of an illegal arrest or search, so 
one of the first American cases ever to consider the question relied heavily 
on the search and seizure law of its time to admit the statement: 


“The admissibility of this statement was in no manner affected by the 
lawfulness or unlawfulness of the defendant’s arrest. . . . Can the 
burglar, arrested with the tools and fruits of his crime upon his person, 
object to the introduction of this evidence against him upon the ground 
that his arrest was irregular? . .. Can a defendant charged with murder 
object . . . that he had in his possession property taken from the de- 
ceased? Would any technical error in the manner of his arrest render 
such evidence illegal?” 142 


Driver v. State, 201 Md. 25, 30, 92 A.2d 570, 573 (1952); State v. Raftery, 252 Mo. 72, 
80-81, 158 S.W. 585, 587 (1913). 

The first federal cases to apply the Balbo rule, usually without reference to the 
old New York decision, appear to be those dealing with deportation proceedings. See, 
e.g., United States v. Lee Hee, 60 F.2d 924, 925 (2d Cir. 1932), and authorities cited 
therein. The most extensive analysis of the rule that the illegality of an arrest “does not, 
of itself, render a voluntary statement by an alien inadmissible in a deportation pro- 
ceeding,” is found in Joong Sui Noon v. United States, 76 F.2d 249, 250-51 (8th Cir. 
1935), which, like the Balbo case, perceives no significant distinction between legal and 
illegal custody: 

“The sole test is the voluntary character of the statement. . . . If confessions of 
crime, made while the confessor is in custody for the very crime he confesses, are 
admissible if voluntarily made [citation of authorities omitted], why are voluntary 
statements against interest of an alien as to his citizenship, made while in custody, 
not admissible? Why should the illegal character of the custody affect the admissi- 
bility of the evidence?” 
Id. at 251. (Emphasis added.) The first federal criminal case to explicitly consider the 
question seems to be Kemler v. United States, 133 F.2d 235 (1st Cir. 1942), which like- 
wise failed to distinguish between legal and illegal custody, id. at 240, perhaps because 
defendant took the position “ ‘that a confession made when a person is under illegal 
restraint is as a matter of law involuntary.” Id at 239. (Emphasis added.) 


140 See text accompanying note 132 supra. 
141 Adams v. New York, 192 US. 585, 595, 24 Sup. Cr. 372, 374 (1904). 
142 Gilmore v. State, 3 Okla. Crim. 434, 439, 106 Pac. 801, 803 (1910). 
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But in 1914—to Wigmore’s horror—Weeks v. United States '*° created 
“a novel exception, where the Fourth Amendment is involved, to the funda- 
mental principle that an illegality in the mode of procuring evidence is no 
ground for excluding it,’ ‘4* and its “heretical influence . . . spread, and 
evoked a contagion of sentimentality in some of the State Courts, inducing 
them to break loose from long-settled fundamentals.” !45 

The Court did not invoke fourteenth amendment due process against 
the use of coerced confessions until the surprisingly late date of 1936,1*° 
and for a while thereafter the rules about coerced confessions and those 
dealing with illegally seized physical evidence each seemed to go their own 
way. Despite its inherent trustworthiness, the admissibility of physical evi- 
dence turned on the legality or illegality of its seizure; regardless of the 
illegality of the methods used to extract them, the admissibility of con- 
fessions still seemed to turn on their probable truth or falsity.147 There 
soon appeared some evidence, however, that a change had been wrought 
in the confession area, too: 


“The aim of the rule that a confession is inadmissible unless it was vol- 
untarily made is to exclude false evidence. . . . The aim of the require- 
ment of due process is not to exclude presumptively false evidence, but 
to prevent fundamental unfairness in the use of evidence, whether true 
or false.” 148 


And the evidence became more plentiful: 


“Tt has long ceased to be true that due process of law is heedless 
of the means by which otherwise relevant and credible evidence is ob- 
tained. This was not true even before the series of recent cases en- 
forced the constitutional principle that the States may not base con- 
victions upon confessions, however much verified, obtained by coercion. 
These decisions . . . are only instances of the general requirement that 
States in their prosecutions respect certain decencies of civilized con- 
duct. 


“Use of involuntary verbal confessions in State criminal trials is 
constitutionally obnoxious not only because of their unreliability. They 


143 232 U.S. 383, 34 Sup. Cr. 341 (1914). 

1448 Wicmore, Evipence § 2184, at 36 (3d ed. 1940). 

145 Id. at 32. 

146 Brown v. Mississippi, 297 U.S. 278, 56 Sup. Ct. 461 (1936). 

147 See, e.g., GRANT, Our Common Law ConstiTuTIon 44 (1960); Allen, The 
Supreme Court, Federalism, and State Systems of Criminal Justice, 8 De Paut L. Rev. 
213, 234-35 (1959); Paulsen, The Fourteenth Amendment and the Third Degree, 6 
Sran. L. Rev. 411, 414-16 (1954). 

148 Lisenba v. California, 314 U.S. 219, 236, 62 Sup. Ct. 280, 289-90 (1941), quoted 
with approval in Blackburn v. Alabama, 361 U.S. 199, 206, 80 Sup. Ct. 274, 279-80 (1960). 
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are inadmissible under the Due Process Clause even though statements 
contained in them may be independently established as true.” 14° 


“The abhorrence of society to the use of involuntary confessions does 
not turn alone on their inherent untrustworthiness. It also turns on the 
deep-rooted feeling that the police must obey the law while enforcing 
the law; that in the end life and liberty can be as much endangered 
from illegal methods used to convict those thought to be criminals as 
from the actual criminals themselves.” °° 


149 Rochin v. California, 342 U.S. 165, 172-73, 72 Sup. Ct. 205, 210 (1952). Three 
years earlier, Mr. Justice Frankfurter, author of the Rochin opinion, had pointed out 
for the Court in Watts v. Indiana, 338 U.S. 49, 50 n.2, 69 Sup. Cr. 1347, 1348 n.2 (1949): 
“In the petitioner’s statements there was acknowledgment of the possession of an in- 
criminating gun, the existence of which the police independently established. But a 
coerced confession is inadmissible under the Due Process Clause even though state- 
ments in it may be independently established as true.” It has been said that Watts and 
companion cases decided the same day “seem to have settled the matter.” Grant, Our 
Common Law ConstituTIon 86 (1960). But the matter was still unsettled or became 
unsettled once again as late as Stein v. New York, 346 U.S. 156, 73 Sup. Ct. 1077 (1953), 
when the late Justice Jackson, writing for the majority, viewed the fourteenth amend- 
ment as only enacting “a guarantee against conviction on inherently untrustworthy evi- 
dence.” 346 U.S. at 192, 73 Sup. Ct. at 1096. As Jackson saw it, “reliance on a coerced 
confession vitiates a conviction because such a confession combines.the persuasiveness of 
apparent conclusiveness with what judicial experience shows to be illusory and de- 
ceptive evidence. A forced confession is a false foundation for any conviction.” Ibid. 
For analyses of Stein and the issues it raises, see Meltzer, supra note 120 (particularly at 
347-49, 353-54); Paulsen, supra note 147, at 423-29, 435; Scott, State Criminal Procedure, 
The Fourteenth Amendment, and Prejudice, 49 Nw. U.L. Rev. 319 (1954). See also 
Kamisar, Wolf and Lustig Ten Years Later: Illegal State Evidence in State and Federal 
Courts, 43 Minn. L. Rev. 1083, 1115-21 (1959). However, doubts raised by Stein over 
whether there are two standards for the admissibility of confessions (their reliability; 
and, aside from their reliability, the legality of the police methods used in eliciting 
them) have been put to rest by Spano v. New York, 360 U.S. 315, 79 Sup. Cr. 1202 
(1959), quoted in text accompanying note 150 infra; Blackburn v. Alabama, supra note 
148; and, above all, Rogers v. Richmond, 365 U.S. 534, 81 Sup. Ct. 735 (1961), quoted in 
note 150 infra. 

150 Spano v. New York, supra note 149, at 321, 79 Sup. Ct. at 1205-06. Since this 
section of the article was written, the Supreme Court, per Frankfurter, J., has made the 
point still more unequivocally and still more emphatically: 

“(C]onvictions following the admission into evidence of confessions which are in- 
voluntary, i.e., the product of coercion, either physical or psychological, cannot 
stand. This is so not because such confessions are unlikely to be true but because 
the methods used to extract them offend an underlying principle in the enforce- 
ment of our criminal law: that ours is an accusatorial and not an inquisitorial system 
—a system in which the State must establish guilt by evidence independently and 
freely secured and may not by coercion prove its charge against an accused out of 
his own mouth... . 

“{I]n many of the cases in which the command of the Due Process Clause has com- 
pelled us to reverse state convictions involving the use of confessions obtained by 
impermissible methods, independent corroborating evidence left little doubt of the 
truth of what the defendant had confessed. Despite such verification, confessions 
were found to be the om mg of constitutionally impermissible methods in their 
inducement. Since a defendant had been subjected to pressures to which, under our 
accusatorial system, an accused should not be subjected, we were constrained to 
find that the procedures leading to his conviction had failed to afford him that due 
process of law which the Fourteenth Amendment guarantees.” 


Rogers v. Richmond, 365 U.S. 534, 540-41, 81 Sup. Ct. 735, 739-40 (1961). 
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Whatever one calls them—“a privilege against evidence illegally ob- 
tained” as well as “an overlapping rule of incompetency”; 1®1 “a large ele- 
ment of official discipline” as well as concern over “credibility risks”; 15? a 
“police methods’ test” as well as a “ ‘trustworthiness’ test” 1°%’—there are 
now two constitutional standards for the admissibility of confessions. 

The issue, then, is not simply whether an illegal arrest renders an 
otherwise trustworthy confession untrustworthy as a matter of law—of 
course it does not—but whether the courts should nevertheless exclude such 
a confession in order, let us say, to deter similar police illegality in the 
future or to avoid sanctioning the methods by which the evidence was 
obtained. 

It may be helpful in this connection to turn to cases dealing with the 
right to counsel in state prosecutions. The fact that a denial of an accused’s 
specific request for counsel does not in and of itself render a resulting con- 
fession untrustworthy 1* hardly precludes the exclusion of such a confes- 
sion on other and independent grounds—denial of the accused’s right to 
counsel insofar as that right is protected by fourteenth amendment due 
process. Indeed, there is good reason to think that the denial of the ac- 
cused’s specific request for counsel after he has been formally charged with 
a capital offense will lead to the exclusion of any confession thereafter ob- 
tained regardless of its “voluntary” or “involuntary” nature.1®5 


151 McCormick, The Scope of Privilege in the Law of Evidence, 16 Texas L. Rev. 
447, 457 (1938). To the same effect is McCormick, EvipeNnce 154-57 (1954). 


152 MacuirE, EvipeNce oF Gumtt 127 (1959). See also id. at 109. 
158 Paulsen, supra note 147, at 429. 


154 Crooker v. California, 357 U.S. 433, 78 Sup. Ct. 1287 (1958); Cicencia v. Lagay, 
357 US. 504, 78 Sup. Ce. 1297 (1958); Lisenba v. California, 314 U.S. 219, 62 Sup. Ct. 
280 (1941). See generally Rothblatt & Rothblatt, Police Interrogation: The Right to 
Counsel and to Prompt Arraignment, 27 BRooK.yn L. Rev. 24, 25-33 (1960). 


155 The four concurring justices in Spano v. New York, 360 U.S. 315, 79 Sup. Ct. 
1202 (1959), took the position that once a person is formally charged with a capital 
crime, fourteenth amendment due process affords him an absolute right to counsel, or 
at least to the assistance of counsel he himself has retained. In their view the absence 
of counsel under such circumstances is alone sufficient to render inadmissible a resulting 
confession. A majority of the Spano court did not reach this question since it found 
“involuntary” the confession obtained in the absence of counsel. However, the Chief 
Justice, who wrote the majority opinion, had gone even further than the Spano con- 
curring justices in Crooker v. California, supra note 154. There, along with three other 
members of the Court, the Chief Justice dissented on the ground that in a capital case 
a confession, however “voluntary,” must be excluded as the product of a violation of 
the right to counsel protected by due process when elicited from a suspect whose re- 
quests for a specific attorney have been denied. 

Relying heavily on the concurring opinions written in Spano, the New York Court 
of Appeals recently threw out a “voluntary” confession taken from a murder defendant 
in the absence of counsel although he apparently never asked for and was never denied 
permission to consult with counsel. People v. Di Biasi, 7 N.Y. 2d 544, 166 N.E.2d 825 
(1960). As a majority of the court of appeals saw it, “after indictment the right of an 
accused to the assistance of an attorney is absolute and . . . questioning him after in- 
dictment in the absence of his attorney is a violation of his [federal constitutional] right 
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To return to the question at hand and to summarize: the rule that 
the illegality of an arrest, in and of itself, does not render an otherwise 
“voluntary” confession inadmissible emerged and flourished before the 
“official discipline” or “police methods” standard made its appearance. And 
since the appearance of this second standard, very few courts have tested 
the old rule against it. Can it not be said, therefore, that—along with some 
of those laid down in the time of Henry 1V—the old rule “simply persists 
from blind imitation of the past’’? 15* 

So far as appears, no federal court confronted with a situation combin- 
ing an illegal arrest and a confession has ever considered the significance of 
the fact that an illegal arrest violates the fourth amendment just as much as 
does an illegal search.1°7 Nor has any state court in a similar case ever con- 
sidered the significance of the fact that an illegal arrest violates fourteenth 
amendment due process.!*8 Indeed, no state or federal court has so much as 
taken the first step in such a case, that is, paused to consider whether or not 
an illegal arrest, without more, does constitute a violation of the federal 
constitution. 

Is not an arbitrary arrest necessarily “subversive of the accusatorial 
system”? 159 Necessarily violative of “certain decencies of civilized con- 
duct,” 16° whatever they are? What other conclusion-can you possibly 
reach when you consider that the Court views “the security of one’s privacy 
against arbitrary intrusion by thé police . . . implicit in ‘the concept of 
ordered liberty.’ ”? 16 ’ 

I think we have reached the point where official misconduct which 
would invalidate a confession invalidates the seizure of physical evidence.'® 


to counsel.” Jd. at 550, 166 N.E.2d at 828. (Emphasis added.) See Rothblatt & Rothblatt, 
supra note 154, at 48-60, for a careful analysis of the Di Biasi case and the questions it 
raises. 

156 See text accompanying note 130 supra. 

157 See text accompanying notes 53-56 supra. 

158 See text accompanying notes 57-58 supra. 

159 “Protracted, systematic and uncontrolled subjection of an accused to interro- 
gation by the police for the purpose of eliciting disclosures or confessions is sub- 
versive of the accusatorial system... . 

“In holding that the Due Process Clause bars police procedure which violates 
the basic notions of our accusatorial mode of prosecuting crime and vitiates a con- 
viction based on the fruits of such procedure, we apply the Due Process Clause to 
= eyes function of assuring appropriate procedure before liberty is curtailed or 
ife is taken.” 

Frankfurter, J., in Watts v. Indiana, 338 U.S. 49, 55, 16 Sup. Ct. 1347, 1350 (1949). 
(Emphasis added.) 

160 See text accompanying note 149 supra. 

161 Wolf v. Colorado, 338 U.S. 25, 27, 69 Sup. Cr. 1359, 1361 (1949), quoted with 
approval in Elkins v. United States, 364 U.S. 206, 213, 80 Sup. Ct. 1437, 1451 (1960). 

162See Rochin v. California, 342 U.S. 165, 72 Sup. Ct. 205 (1952). While the 
“stomach pumping” in Rochin was preceded by an unlawful breaking and entering, the 
Court likened the police illegality to the forcible extraction of a verbal confession, and 
underscored the brutality of the police misconduct. Id. at 172-74, 72 Sup. Ct. at 209, 
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Why not the converse? What is so preposterous about excluding a con- 
fession, regardless of its reliability, when procured under circumstances— 
an illegal arrest, an unlawful entry of the home, a wrongful search of the 
home or person—which would invalidate the seizure of physical evidence? 
After all, is an unreasonable search and seizure any the less unconstitutional, 
any the less violative of due process, because the fruits of such methods 
happen to be verbal, rather than real, evidence? 


Tue Otp BALBO Rute anv “THE PRESENT STATE OF THINGS” 


Q. Did it ever dawn on you that whatever the present validity of the 
particular reason which gave rise to a rule, there may be other perfectly 
good reasons for keeping it on the books? 

A. So! You are now prepared to invent new reasons to account for a 
rule whose real reasons can no longer justify it. "Tis a common phenomenon 
well illustrating “the tendency of the human mind to graft upon an actual 
course of conduct, a justification or even a duty to observe this same course 
in the future.” 16 

Q. I am aware of another “common phenomenon, and one very fa- 
miliar to the student of history”: 1% 


“The customs, beliefs, or needs of a primitive time establish a rule or a 
formula. In the course of centuries the custom, belief, or necessity dis- 
appears, but the rule remains. The reason which gave rise to the rule 
has been forgotten. . . . Some ground of policy is thought of, which 
seems to explain it and to reconcile it with the present state of things; 
and then the rule adapts itself to the new reasons which have been found 
for it, and enters on a new career. The old form receives a new content, 
and in time even the form modifies itself to fit the meaning which it has 
received,” 165 


This is why talk about “new” as opposed to “real” reasons is so much 
nonsense. “The reasons people give for their religious, political, economic, 
and legal policies do influence the development of these policies, and .. . 
the ‘good reasons’ professed by our fathers yesterday are among the real 
reasons of the life of today.” 1% 

A. Look, you were the one who thought “a page of history” was 
worth so much, not I. 


210. It seems, therefore, that the Court would have reached the same result even if 
the officers had had a valid search warrant. See Allen, Due Process and State Criminal 
Procedures: Another Look, 48 Nw. U.L. Rev. 16, 24-25 (1953); Bachelder, Use of 
Stomach Pump as Unreasonable Search and Seizure, 41 J. Crim. L. & CrimriNoLocy 189 
(1950); 58 Cotum. L. Rev. 565, 567 (1958). 

163 STONE, THE PRovINCE AND FuNcTION oF Law 673-74 (2d ed. 1950). 

164 Ho_~MES, THE CoMMON Law 5 (1881). 

165 Tbid. See also id. at 36-37. 

166 CoHEN, THE FattH oF A LiBerat 70 (1946). 
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If you are now willing to take the old Balbo rule that the illegality of 
an arrest does not exclude an otherwise admissible confession and “reconcile 
it with the present state of things,” particularly in those jurisdictions which 
follow the federal exclusionary rule, by all means go ahead. 


The Nature and Consequences of Lawful Alternatives to 
Illegal Searches and Seizures 


Q. Consider Nueslein v. District of Columbia}® one of the very few 
cases which lends support to your proposal. In the course of investigating 
a minor automobile accident, police officers unlawfully entered the home 
of defendant, who thereupon made some incriminating statements. Police 
testimony regarding the defendant’s voluntary declarations was excluded 
as the product of a fourth amendment violation. 

I regret to say that the Nueslein case only illustrates how silly one can 
get if he fails to let “intuitive insight temper reason and preserve it from 
excesses.” 168 As Professor Maguire has said of the case, “There would 
surely have been no ground for objection if the officers, remaining outside, 
had called into the house and accomplished the same results.” 1° Nor, he 
might have added, if, per request, the defendant had stepped outside or 
invited the officers in to answer a few “routine questions.” 

After all, as the California courts have had many occasions to point 
out recently, there is nothing illegal about officers seeking interviews with 
suspects or calling upon them at their homes or places of business for such 
purposes.17° Why, in one California case a police officer asked a suspect 
if he would accompany him to the police station to be “checked out on a 
robbery case,” and, when he did so, next obtained defendant’s consent to 
search his automobile.'7! The court had little difficulty in finding that de- 


167 115 F.2d 690 (D.C. Cir. 1940). 

168 Fuller, My Philosophy of Law, in My Puitosopuy or Law 113, 122 (1941). 

169 MacuireE, EvipeNcE oF GuiLT 147-48 (1959). 

170 See, e.g., People v. Blodgett, 46 Cal. 2d 114, 117, 293 P.2d 57, 58 (1956); People 
v. Martin, 45 Cal. 2d 755, 761, 290 P.2d 855, 858 (1955); People v. Michael, 45 Cal. 2d 
751, 754, 290 P.2d 852, 854 (1955); People v. Zavaleta, 182 Cal. App. 2d 487, 6 Cal. Rep. 
166, 168 (1960); Gisske v. Sanders, 9 Cal. App. 13, 16-17, 98 Pac. 43, 45 (1908). 

While “it would be absurd to suggest that police must arrest a person before they 
can ask him questions,” Goldsmith v. United States, 277 F.2d 335, 344 (D.C. Cir. 1960), 
state courts disagree as to whether there is a right to “detain” a person for questioning 
on less than “probable cause” prior to arrest. See Remington, The Law Relating to “On 
the Street” Detention, Questioning and Frisking of Suspected Persons and Police Arrest 
Privileges in General, 51 J. Crim. L.C. & P.S. 386, 391 (1960). Section 2 of the Uniform 
Arrest Act (prepared by the Interstate Commission on Crime in 1941), set forth and 
discussed in INBau & SOWLE, Cases AND COMMENTS ON CRIMINAL JuSTICE 518-23 (1960), 
provides for such a two-hour “detention.” For the view that this provision runs counter 
to the fourth amendment and probably the guaranty of privacy furnished by fourteenth 
amendment due process, see Foote, Safeguards in the Law of Arrest, 52 Nw. U.L. Rev. 
16, 36-45 (1957). 

171 People v. Hood, 149 Cal. App. 2d 836, 309 P.2d 135 (1957). 

In England “many people genuinely prefer to go to the station rather than have 
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fendant had not been placed under arrest until after the search uncovered 
the incriminating evidence. 

A. Let’s be fair, shall we? If adopted, in a particular jurisdiction, the 
proposal to exclude incriminating statements which are products of illegal 
arrests or entries is not likely to be more efficacious than that jurisdiction’s 
exclusionary rule generally. It may well be true that in California, the 
jurisdiction you happened to choose (not by accident I’m sure), my pro- 
posal would have little practical effect. But if this is true, it is no less true 
of the exclusionary rule as presently applied in California search and seizure 
cases—and for the same reasons: The concepts of “questioning” or “inter- 
viewing” (as opposed to “arresting”) and “voluntary consent” (as opposed 
to “peaceful submission”) have swollen to ludicrous proportions. 

Q. Aren’t you exaggerating just a bit? 

A. You be the judge. 

Take People v. Lucas,'™ for example. When a police car was seen 
heading towards them, defendant and another rushed into a hotel, paying 
no heed to police calls to halt. The suspects were almost at the top of the 
first flight of stairs, when the officers entered the lobby and, as the court 
describes it, “asked the men to step outside.” 178 (I must confess I have 
some difficulty visualizing just how officers “ask” two scampering suspects 
almost a full flight of stairs ahead of them to step outside.) The suspects 
complied with the “request” whereupon defendant was interrogated at 
length about a wide variety of matters. When asked what his bulging shirt 
pocket contained defendant replied, “Cigarettes.” All this time, mind you, 
he was not yet in police custody; he was merely being “interviewed.” 

Finally, he was “arrested” for vagrancy, handcuffed, and “frisked” for 
weapons. Then he was again asked about the contents of his shirt pocket, at 
which point he said, “Nothing. Look for yourself.” 14 

As the court saw it, defendant had “consented” to the search or, al- 
ternatively, the “arrest” was lawful because based on his “furtive actions” 
and “the untruthful and unsatisfactory answers” he gave to the officers 
when “interviewed.” 175 

Breathes there a lawyer who can state this case without grinning? 


the police coming to their homes. . . . But it is up to the police to make sure that a man 
comes to the station voluntarily.” Derviin, THe CrimMinaL ProsEcUTION IN ENGLAND 83 
(1958). In response to a message left at his home, a suspect in one recent English case 
went to the station, where he was then taken into a room and questioned. “The officers 
maintained that they had not arrested him but they agreed that if he had tried to 
leave the .. . room while he was being questioned, they would have prevented it; and 
the court held that that was in law an arrest.” Id. at 84. 

172 180 Cal. App. 2d 723, 4 Cal. Rep. 798 (1960). 

173 Jd. at 725, 4 Cal. Rep. at 799. 
174 [bid. 

175 Jd. at 727, 4 Cal. Rep. at 800. 
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Q. The case is questionable, to be sure, but one swallow does not a 
summer make. 

A. I hasten to assure you that Lucas is not the only recent California 
case to get long mileage out of the “interview” and “consent” euphemisms. 
Other cases may be said to have gone even further. 

Consider People v. Zavaleta.%* Two officers went to the warehouse 
where defendant worked and had the foreman call him over. After identi- 
fying themselves, the officers stated: “We would like to talk to you.” De- 
fendant responded, “Just a minute,” and started to walk away. At this point, 
one of the officers took hold of defendant’s arm and retorted, “We would 
like to talk to you now,” immediately letting go when defendant turned 
back as “requested.” 177 The same officer then “suggested” they go outside 
to “get away from the other people inside there.” When they reached the 
outside, defendant denied using narcotics, whereupon the same officer asked, 
“Well, then, you don’t mind if we look through your pockets, do you?” 
Defendant answered in the negative and a search was made.178 

Guess what? The court was unable to find “anything in the record to 
justify any finding that defendant was in custody or under arrest, or in any 
way detained at the time he was asked if the officers could ‘look through 
his pockets’; and it was only after the search of his person revealed the 
narcotics that he was arrested for their possession and handcuffed.” 17° 

Consider, too, People v. Lewis.1®° By shining red lights and sounding 
sirens, officers brought defendant’s car to a halt. Defendant “sprang out” 
and soon found himself between two officers, one of whom promptly pro- 
ceeded to “frisk” him for offensive weapons. Defendant “automatically 
grasped” the officer’s hand as it passed over his jacket pocket, only to have 
the officer “yank” his hand free and pull incriminating evidence out of the 
pocket. Defendant was then placed under arrest.1*! 

There was no contention that the officers had “probable cause” to make 
an arrest when they stopped defendant’s car, but the subsequent grasping 
of the officer’s hand was a “furtive act” giving the police “probable cause” 
at that point to believe defendant was hiding contraband.!®? Until then, the 
police were merely “questioning” the suspect. One is tempted to quip that, 
by implication, the case takes judicial notice of the fact that many people 
“talk with their hands.” 

In sharp contrast with their California brethren, federal judges treat 
claims of “waiver” or “consent” to searches most begrudgingly. 


176 182 Cal. App. 2d 487, 6 Cal. Rep. 166 (1960). 
177 6 Cal. Rep. at 167. 

178 Ibid. 

179 6 Cal. Rep. at 169. (Emphasis added.) 

180 187 Cal. App. 2d 411, 9 Cal. Rep. 659 (1960). 
1819 Cal. Rep. at 661. 

182 9 Cal. Rep. at 662. 
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“ ‘Invitations’ to enter one’s house, extended to armed officers of the 
law who demand entrance, are usually to be considered as invitations 
secured by force. A like view has been taken when an officer displays 
his badge and declares that he has come to make a search, even where 
the householder replies, “All right.” . . . Intimidation and duress are 
almost necessarily implicit in such situations; if the Government alleges 
their absence, it has the burden of convincing the court that they are 
in fact absent. 


“This burden on the Government is particularly heavy in cases where 
the individual is under arrest. Nonresistance to the orders or sugges- 
tions of the police is not infrequent in such a situation; true consent, 
free of fear or pressure, is not so readily to be found.” 18% 


Nor are the federal courts nearly as indulgent as the California courts 
about the police practice of “stopping and questioning” suspects. For ex- 
ample, in three cases covering a wide span of years, the United States Su- 


183 Judd v. United States, 190 F.2d 649, 651 (D.C. Cir. 1951) (authorities cited 
omitted), frequently cited and followed and recently characterized by government 
lawyers as the “leading” case in the field. Channell v. United States, 285 F.2d 217, 221 
(9th Cir. 1960). 

See also Johnson v. United States, 333 U.S. 10, 68 Sup. Ct. 367 (1948); Amos v. 
United States, 255 U.S. 313, 41 Sup. Ct. 266 (1921); Higgins v. United States, 209 F.2d 
819 (D.C. Cir. 1954); Ray v. United States, 84 F.2d 654 (5th Cir. 1936); Farris v. United 
States, 24 F.2d 639 (9th Cir. 1928); United States v. Kidd, 153 F. Supp. 605 (W.D. La. 
1957); United States v. Gross, 137 F. Supp. 244 (S.D.N.Y. 1956); United States v. 
Reckis, 119 F. Supp. 687 (D. Mass. 1954); United States v. Dixon, 117 F. Supp. 925 
(N.D. Calif. 1949); United States v. Baldocci, 42 F.2d 567 (S.D. Calif. 1930); United 
States v. Slusser, 270 Fed. 818 (S.D. Ohio 1921). But cf. People v. Carter, 48 Cal. 2d 737, 
312 P.2d 665 (1957); People v. Burke, 47 Cal. 2d 45, 301 P.2d 241 (1956); People v. 
Michael, 45 Cal. 2d 751, 290 P.2d 852 (1955); People v. Valdez, 188 Cal. App. 2d 802, 10 
Cal. Rep. 664 (1961); People v. Elliott, 186 Cal. App. 2d 187, 8 Cal. Rep. 795 (1960); 
People v. Anushevitz, 183 Cal. App. 2d 810, 6 Cal. Rep. 785 (1960); People v. Little, 182 
Cal. App. 2d 549, 6 Cal. Rep. 93 (1960); People v. Neal, 181 Cal. App. 2d 362, 5 Cal. 
Rep. 241 (1960); People v. Smyre, 164 Cal. App. 2d 218, 330 P.2d 489 (1958); People v. 
Lujan, 141 Cal. App. 2d 143, 296 P.2d 93 (1956). For a discussion of the problem raised 
by some of these cases as to who has authority to search, see Annot., 31 A.L.R.2d 1078 
(1953). 

Although they often do not explicitly say so, the California search and seizure 
“consent” cases operate on the premise that “we deal here with a question of evidence 
...and hence are not bound by federal precedents as would be the case with a constitu- 
tional problem.” People v. Robinson, 149 Cal. App. 2d 282, 286, 308 P.2d 461, 463 (1957), 
and authorities cited. It may well be, however, that a poorly applied exclusionary rule 
is worse than no exclusionary rule at all. Fourteenth amendment due process does not 
compel a state to adopt the federal exclusionary rule because the alternative remedies of 
private action, criminal prosecution, and internal police discipline are available, Wolf 
v. Colorado, 338 U.S. 25, 31, 69 Sup. Cr. 1359 (1949), theoretically at any rate. But are 
these alternative remedies still available when a state which purports to adopt the ex- 
clusionary rule utilizes an enlarged concept of “consent” to countenance what is an 
unreasonable search and seizure by federal standards and hence a violation of fourteenth 
amendment due process? The Supreme Court had “no hesitation in saying that were a 
State affirmatively to sanction such police incursion into privacy it would run counter 
to the guaranty of the Fourteenth Amendment.” 338 U.S. at 28, 69 Sup. Cr. at 1361. 
(Emphasis added.) Are not the California courts doing just that in some of the “con- 
sent” cases? 
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preme Court has equated the stopping of a car with a search or arrest and 
has forbidden such restraints except upon probable cause.'** Indeed, in one 
of these cases the government conceded as much: 


“The act of forcibly stopping a car carries with it a certain amount of 
danger. And while we do not doubt that an officer may legitimately stop 
and question a pedestrian on suspicion not amounting to probable cause, 
or may legitimately question the driver of a vehicle who has stopped 
of his own accord, we doubt that anything less than probable cause 
would justify the forcible stopping of a moving automobile. For that 
reason we base our conclusion that the judgment below should be 
affirmed on the ground that .. . the agents did have probable cause to 
stop and search petitioner’s automobile.” 1% 


Q. Assuming, arguendo, that you are right about the moving auto- 
mobile case, what about the pedestrian? As the passage you just read sug- 
gests, whatever restraint is involved in the police hailing an automobile to 
the side of the road or even in looming at the door at night with badge in 
hand disappears when the police stop and question a pedestrian on an open 
street or in a public place. At least the courts are far less likely to equate 
such police activity with “arrests.” In these situations, then, my point is 
still quite valid. All a police officer need do in any exclusionary jurisdiction 
is to exercise his power to “stop and question” a suspect whom he his in- 
sufficient grounds to legally arrest and he is likely to secure—quite law- 
fully—the very incriminating statement you would bar from evidence if 


he had made an “arrest.” 
It may be true that “what on their face are merely words of request 
take on color from the officer’s uniform, badge, gun and demeanor,” 1% 


184 Henry v. United States, 361 U.S. 98, 103, 80 Sup. Ct. 168, 171 (1959); Brinegar 
v. United States, 338 U.S. 160, 166, 176-77, 69 Sup. Cr. 1302, 1306, 1311 (1949); Carroll v. 
United States, 267 U.S. 132, 153-4, 45 Sup. Cr. 280, 285 (1925). But see Smith v. United 
States, 264 F.2d 469, 472 (8th Cir. 1959); Gilliam v. United States, 189 F.2d 321, 323 (6th 
Cir. 1951); United States v. Bonanno, 180 F. Supp. 71, 78-81 (S.D.N.Y.), rev’d on other 
grounds sub nom., United States v. Bufalino, 285 F.2d 408 (2d Cir. 1960). See generally 
Barrett, Personal Rights, Property Rights, and the Fourth Amendment, 1960 Sup. Cr. 
Rev. 46, 57-65; Foote, The Fourth Amendment: Obstacle or Necessity in the Law of 
Arrest?, 51 J. Crim. L., C. & P.S. 402 (1960); Foote, Safeguards in the Law of Arrest, 52 
Nw. ULL. Rev. 16, 36-45 (1957); Remington, supra note 170. 

185 Brief for United States, p. 22, Brinegar v. United States, supra note 184. This 
statement should not be confused with a similar concession by the government, for 
purposes of the particular case, in Henry v. United States, supra note 184. The Gov- 
ernment served notice in Henry, Brief for the United States, p. 15, that it would con- 
tend in Rios v. United States, 364 U.S. 253, 80 Sup. Cr. 1431 (1960)—and it did—that a 
police officer may stop a person, driver, passenger, or pedestrian, for the purpose of 
inquiry on less information than would constitute probable cause for his arrest; and 
that any detention for such purpose does not constitute an arrest. Brief for United 
States, pp. 22-39. But the Court returned Rios to the trial court without giving explicit 
attention to this issue. See Barrett, supra note 184, at 61-63; Remington, supra note 170, 
at 389-91. 

186 Foote, The Fourth Amendment: Obstacle or Necessity in the Law of Arrest?, 
51 J. Crim. L., C. & P.S. 402, 403 (1960). 
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but at least where the suspect is walking on the street or sitting in a public 
place the courts see it otherwise. They see only an officer asking some 
questions. “No doubt many people feel compelled to stop and answer when 
questioned by an officer, and the unavoidable ambiguity in such a situation 
operates to the officer’s advantage.” 187 

A. I think sufficient account is taken of this common reaction of police 
interviewees by closely scrutinizing the case to make sure that all the 
police did was “stop and question.” But if that is all the officer did, I think 
he did it legitimately, whether or not he had “probable cause.” If he 
thereby manages to secure incriminating statements, more power to him. 

Q. Thank you. I ask again, then, in many situations is not your pro- 
posal much ado about nothing? 

A. Just what are you driving at? That even if my proposal were on the 
books there would still be many situations where the police could secure 
incriminating statements in a Jawful manner? Fine. I’m happy to hear that. 
I’m not against solving crimes, you know. 

If you mean to go further, if you mean to suggest that because the 
police can obtain the same evidence lawfully we should admit it even when 
they do obtain it unlawfully, you are way off the mark. It is what the 
police did do in fact—not what they could or might have done—that counts. 

Q. Really? Then what about People v. Boyles? 188 


“(Whether or not officers were trespassers in the room where they 
waited for defendant is immaterial in this case... . [T]he officers were 
waiting and watching for someone to enter the room. Since they had 
the cooperation of the manager of the hotel, however, any such person 
could have been apprehended just as well from some other vantage 
point nearby without committing any trespass, and thus their ability to 
arrest and search defendant was not dependent on their presence in 
the room. Under these circumstances, the trespass, if any, was entirely 
unrelated and collateral to the securing of the evidence to which de- 
fendant objects, and it could not therefore render that evidence in- 
admissible.” 


187 JJ, at 407. 

188 45 Cal. 2d 652, 654-55, 290 P.2d 535, 536-37 (1955). See also People v. Martin, 45 
Cal. 2d 755, 763, 290 P.2d 855, 859 (1955). But cf. L. Hand, J., in Somer v. United 
States, 138 F.2d 790, 791 (2d Cir. 1943): 


“We shall also assume arguendo that, had they not relied upon what they learned 
while in the apartment [information about defendant’s whereabouts from his wife 
after an illegal entry], but only upon the ‘confidential information’ which they had 
before they arrived, they might lawfully have searched the car. . . . Nevertheless, 
even though the search might have been lawful if made upon that information 
alone, it was not so made. ...[T]hey might have waited his return in the apart- 
ment; they might have sought him elsewhere; or they might have gone to the street, 
and arrested him where in fact they did. . . . As the record stands, it was the in- 
formation unlawfully obtained which determined their course. Since therefore the 
seizure must be set down to information which the officers were forbidden to use, 
it was itself unlawful under well-settled law.” (Emphasis added.) 
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I might add that Boyles relies on no less than four United States Su- 
preme Court cases for this proposition.18® 

A. Yes, and I might add further that none of the four cases support 
the proposition. 

Goldman v. United States, the first case cited, does not go off on 
the ground that the evidence gathered by an illegally installed listening 
device is admissible because the police could have accomplished the same 
objective without committing a trespass—by placing a detectaphone on 
the outside wall. Rather, it turns on the fact that the police did use the de- 
tectaphone; efforts to use the listening device inside defendant’s office were 
abandoned.’®! As for the improperly installed device, “the trespass might 
be said to be continuing and, if the apparatus had been used it might, with 
reason, be claimed that the continuing trespass was the concomitant of its 
use.” 192 

The other three cases reject the argument that police illegality should 
retroactively taint evidence obtained lawfully. Thus, in United States v. 
Mitchell,** the Court held that “the illegality of Mitchell’s detention does 
not retroactively change the circumstances under which he made the dis- 
closures. These . . . were not elicited through illegality. Their admission, 
therefore, would not be use by the Government of the fruits of wrong- 
doing by its officers.” 1% This is a far cry from reading Mitchell for the 
view that illegal detention is immaterial so long as the police need not have 
elicited incriminating statements under such circumstances—so long as they 
could have achieved the same results legitimately. 

I need not rest on what the United States Supreme Court did not say. 
I can do better than that. I can point to what it has said. Take McDonald 
v. United States,’ for example: 


“(T]he officers . . . certainly had adequate grounds for seeking a search 
warrant. 


“No reason, except inconvenience . . . and delay in preparing papers and 
getting before a magistrate, appears for the failure to seek a search war- 


189 Goldman v. United States, 316 U.S. 129, 134, 62 Sup. Ct. 993, 995-96 (1942); 
United States v. Mitchell, 322 U.S. 65, 70-71, 64 Sup. Ct. 896, 898 (1944); McGuire v. 
United States, 273 U.S. 95, 99, 47 Sup. Cr. 259, 260 (1927); United States v. Lee, 274 USS. 
559, 563, 47 Sup. Ct. 746, 748 (1927). 

190 316 U.S. 129, 62 Sup. Ct. 993 (1942). 

191 Jd, at 131-32, 62 Sup. Cr. at 994. 

192 1g, at 134-35, 62 Sup. Cr. at 996. (Emphasis added.) 

193 322 US. 65, 64 Sup. Ct. 896 (1944). 

194 Jd, at 70, 64 Sup. Ct. at 898. (Emphasis added.) 


195 335 U.S. 451, 69 Sup. Cr. 191 (1948). Chapman v. United States, 365 U.S. 610, 81 
Sup. Ct. 776 (1961), handed down since this article was written, reaffirms the point made 
in the text and discusses various Supreme Court cases to the same effect. 
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rant. But those reasons are no justification for by-passing the consti- 
tutional requirement. . . .” 1% 


Or consider Miller v. United States: 197 


“(A]n officer, executing a search warrant, may break open a door only 
if, ‘after notice of his authority and purpose,’ he is denied admittance. 

“The burden of making an express announcement is certainly slight. A 
few more words by the officers would have satisfied the requirement in 
this case. 


“However much in a particular case insistence upon such rules may 
appear as a technicality that inures to the benefit of a guilty person, 
the history of the criminal law proves that tolerance of shortcut meth- 
ods in law enforcement impairs its enduring effectiveness.” 198 


Perhaps the most dramatic illustration of the point is Bynum v. United 
States,'®® a recent case excluding defendant’s fingerprints as the product of 
an illegal arrest. To no avail were protests that such prints could simply 
have been taken in court during the trial itself or from FBI files.? 

While the decision is subject to criticism on other grounds,” the court 
was absolutely right when it ruled: 


196 335 US. at 455, 69 Sup. Cr. at 193. 

197 357 U.S. 301, 78 Sup. Cr. 1190 (1958). 

198 Jd. at 306, 309-10, 313, 78 Sup. Ct. at 1196, 1197. 

199 262 F.2d 465 (D.C. Cir. 1958). 

200 Td. at 468. 

201 See Note, 69 YALE L.J. 432 (1960), pointing to the tenuous causal relationship 
between illegal arrests and fingerprint evidence and concluding that since fingerprints 
are not the object of such arrests, but only “fortuitously acquired,” the exclusion of 
fingerprints taken after an illegal arrest is unwarranted, i.e., the minimum deterrent 
effect of such exclusion is outweighed by society’s interest in convicting the guilty. 
Cf. People v. Guillory, 178 Cal. App. 2d 854, 3 Cal. Rep. 415 (1960) (police testimony 
concerning attempted bribe admissible though attempt occurred in course of unlawful 
search and arrest, carefully analyzed in 8 U.C.L.A.L. Rev. 454 (1961)). 

The causal relationship between illegal arrests and subsequent confessions or ad- 
missions seems to be sufficiently strong to ward off Bynum-type criticism. Although 
federal prosecutors do not often gladden the hearts of law professors by testifying, as 
one did in United States v. Ong Goon Sing, 149 F. Supp. 267, 268 (S.D.N.Y. 1957), that 
the purpose of “visiting” defendant was “ ‘to get any evidence or statements they could 
concerning a large scale conspiracy ... and if possible, to induce these people to come 
to my office and talk to me,’” other ample evidence exists to support the view that the 
eliciting of incriminating statements is one major object of illegal arrests. See, e.g., notes 
18 and 19 supra and accompanying text. It has been said that “in cases where [lawless] 
police can actively influence the production of evidence or can anticipate its possible 
acquisition . . . such evidence should be excluded because its admission would sub- 
stantially abrogate the [exclusionary] rule.” 8 U.C.L.A.L. Rev. 454, 457 (1961). The 
requisite causal connection between police illegality and resulting evidence has also 
been viewed, by analogy to the tort theory of proximate cause, in terms of whether 
such evidence is “the natural, probable and foreseeable consequence” of the police mis- 
conduct. Bernstein, The Fruit of the Poisonous Tree, 37 Iti. L. Rev. 99, 106 (1942) 
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“It is entirely irrelevant that it may be relatively easy for the govern- 
ment to prove guilt without using the product of illegal detention. The 
important thing is that those administering the criminal law understand 
that they must do it that way.” 2°? 


Nor do I rely on precedent alone. It is one thing to resist the enlarge- 
ment of procedural rights—or, if you choose, the restriction of police 
powers—on the ground that such rules cannot be reconciled with the 
duties of the police and the need and demands of the public.?® It is quite 
another thing to contend—and I think this is what you’re actually saying— 
that these restrictions should not be imposed on the police because to a 
large extent they really are not restrictions anyhow. If this is so, then why 
in blazes don’t the police comply with them? 

“It is suggested that Haley’s guilt could easily have been established 
without the confession elicited by the sweating process of the night’s secret 
interrogation,” observed Mr. Justice Frankfurter in a famous confession 
case.2°* “But,” he continued, “this only affords one more proof that in 
guarding against misuse of the law enforcement process the effective de- 
tection of crime and the prosecution of criminals are furthered and not 
hampered. Such constitutional restraints of decency derive from reliance 
upon the resources of intelligence in dealing with crime. .. .” 2% 


Words, Other Intangibles, and the Protection Against 
Unreasonable Search and Seizure 2% 


Q. Let me move on to Professor Maguire’s second—and main—ob- 
jection: “[E]very bit of disclosure [involved in the Nueslein case] belongs 


(discussing wire tapping). Exclusion of incriminating statements taken from an illegally 
arrested suspect would seem to be warranted under either formulation. 

It seems fairly clear that the causal relationship between the police illegality and 
the incriminating statement is still stronger when the suspect confesses or makes a 
damaging admission upon being confronted with physical evidence illegally seized 
from his person or premises, the fact situation posed at note 22 supra. Indeed, the pre- 
tense of incriminating physical evidence is a well recognized interrogation technique. 
See O’Hara, FUNDAMENTALS OF CRIMINAL INVESTIGATION 107 (1956). Cf. Bernstein, 
supra, at 102-04, and authorities discussed therein (confession or testimony of person 
whose confessional state of mind or willingness to testify for prosecution was induced 
by confronting him with wire taps would be barred in federal prosecution where de- 
fendant was party to the tapped conversation). 

202 262 F.2d at 469. 

208 See, e.g., Peterson, Restrictions in the Law of Search and Seizure, 52 Nw. ULL. 
Rev. 46, 56 (1957); Wilson, Police Arrest Privileges in a Free Society: A Plea for 
Modernization, 51 J. Crim. L., C. & P.S. 395, 398 (1960). 

204 Haley v. Ohio, 332 U.S. 596, 606, 68 Sup. Ct. 302, 307 (1948) (concurring 
opinion). 

205 Ibid. 

206 The point that the fourth amendment may furnish protection against the over- 
hearing of verbal statements as well as the seizure of “papers and effects” is subsumed 
in Silverman v. United States, 81 Sup. Ct. 679 (1961), handed down after this section 
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to the realm of intangibles, thus departing from the connotations of the 
constitutional terms persons, houses, papers, and effects.” 2°7 In Nueslein, 
Judge (later Chief Justice) Vinson told us that “the crucial thing ‘found’ in 
this ‘search’ was a declaration of fact by the defendant that has become de- 
cidedly incriminating.” 2°’ As Professor Edmund Morgan has pointed out, 
to say this “is to disregard the core of the opinion of Chief Justice Taft in 
the Olmstead case.” 2° Now, you may not like Olmstead v. United States,?!° 
but for better or for worse it’s still very much on the books. 

A. I’m afraid I must agree that Judge Vinson’s choice of words was 
unfortunate, but I still think I can clear the Olmstead hurdle with relative 
ease. 

Q. Really? I thought the view that the eye or the ear cannot be a 
trespasser was widely accepted. 

A. Neither the eye nor ear can be—“unless the person looking or 
listening is, at the time of the hearing or seeing, a trespasser.” 211 

You see, to say (as you seem to be saying) that Olmstead was de- 
cided on the ground that the “things” ultimately “found” or “seized” were 
not the subject of the fourth amendment is to tell only half the story. The 
other half is that no violation of the amendment preceded the ultimate 
“seizure” either. The police not only did not violate the amendment by 
tapping, as such, but neither did they do so at any point along the way, in 
the course of gaining access to the wiretap evidence. Nowhere in the 
picture is there an unreasonable search or seizure: 


“The evidence was secured by the use of the sense of hearing and that 
only. There was no entry of the houses or offices of the defendants. . . . 
The intervening wires are not part of his house or office. . . .” 21? 


of the article was written. There the Court held that listening to incriminating conver- 
sations within a house by attaching a “spike mike” to a heating duct serving the house 
violated defendant’s protection against unreasonable search and seizure. The opinion 
nowhere explicitly considers the fact that the “things” seized were “words” or “in- 
tangibles.” 

For a discussion of the lower court Silverman opinion and the problem of non- 
telephonic eavesdropping generally, see Kamisar, “The Wéiretapping-Eavesdropping 
Problem: A Professor’s View, 44 Minn. L. REv. 891, 925-29 (1960). 

207 MacuireE, EvipeNce or Guitt 188-189 (1959). 

208 115 F.2d at 692. Cf. Anderson, J., dissenting in Hee v. United States, 19 F.2d 
335, 339-40 (1st Cir. 1927), rev'd per stipulation, 276 U.S. 638, 48 Sup. Ct. 300 (1928) (de- 
portation proceeding) (interrogation of illegally arrested person characterized as illegal 
“search of his mind and memory”). But cf. United States v. Bonanno, 180 F. Supp. 71, 
83-84 (S.D.N.Y.), rev’d on other grounds sub nom. United States v. Bufalino, 285 F.2d 
408 (2d Cir. 1960) (voluntary statements are not “property,” nor, in any event, by any 
semantic stretch, “seized property”). 

209 Morgan, The Law of Evidence, 1941-1945, 59 Harv. L. Rev. 481, 537 (1946). 

210277 U.S. 438, 48 Sup. Cr. 564 (1928) (telephone wires and messages passing over 
them are not within the protection against unreasonable search and seizure furnished 
by the fourth amendment). 

211 Goode v. State, 158 Miss. 616, 620, 131 So. 106, 108 (1930). (Emphasis added.) 


212277 U.S. at 464-65, 48 Sup. Cr. at 568. 


i 
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Thus, Olmstead never reaches the question posed by Nueslein: When 
a fourth amendment violation does lead police to verbal evidence or puts 
them in position to secure such evidence, is the acquisition fatally tainted? 
Is it still inadmissible as a product of the unreasonable search or seizure? 

Sure, listening to a conversation by ear or device is not a “search” or 
“seizure.” So what? Looking through a transom and observing the opera- 
tion of a lottery isn’t either. But that piece of information didn’t fluster 
Justice Jackson for very long: 


“Here the police gained access to their peeking post by means. . . that 
were forbidden by law and denounced as criminal. . . . Having forced 
an entry without either a search warrant or an arrest warrant to justify 
it, the felonious character of their entry . . . followed every step of 
their journey inside the house and tainted its fruits with illegality.” 21% 


Few men, unfortunately, ever possessed the late Justice Jackson’s fe- 
licity of expression. Thus, less articulate judges confronted with similar 
fact situations have struggled to the same conclusion he reached by strained 
use of familiar language, by talking in terms of “searching” through 
windows and over transoms.2!4 The fact that they employed the wrong 
language hardly proves that they reached the wrong result. It simply illus- 
trates the difficulty courts have with off-beat search and. seizure cases. 

Consider Irvine v. California,?*> perhaps the most infamous electronic 
eavesdropping case of them all. Justice Jackson, who announced the judg- 
ment of the Court and wrote a four-man opinion, was quick to observe that 
“few police measures have come to our attention that more flagrantly, de- 
liberately, and persistently violated the fundamental principle declared by 
the Fourth Amendment as a restriction on the Federal Government.” ?!¢ 
True, the Court declined to exclude the evidence from the state court for 
the reasons set forth in Wolf v. Colorado.*"* But is there any doubt that if 
federal, rather than state, police had entered petitioner’s home illegally to 
install concealed microphones in his bedroom, the resulting evidence would 
have been barred? 

And when, only a year after Irvine, the California Court in People v. 
Caban #18 overturned precedents of more than thirty years standing to ex- 


218 McDonald v. United States, 335 U.S. 451, 458-59, 69 Sup. Cr. 191, 194-95 (1948) 
(concurring opinion). 

214 Hamel v. State, 317 P.2d 285, 287 (Okla. Crim. 1957); Mattingly v. Common- 
wealth, 197 Ky. 583, 589, 247 S.W. 938, 941 (1923). 

215 347 U.S. 128, 74 Sup. Cr. 381 (1954). 

216 Jd, at 132, 74 Sup. Ct. at 383. 

217 338 U.S. 25, 69 Sup. Ct. 1359 (1949) (fourteenth amendment due process does 
not require state courts to exclude evidence obtained by illegal search and seizure). 

218 44 Cal. 2d 434, 282 P.2d 905 (1955). For an excellent discussion of the Cahan 
setting and the problems raised by the decision, see Barrett, Exclusion of Evidence Ob- 
tained by Illegal Searches—A Comment on People vs. Caban, 43 Caur. L. Rev. 565 
(1955). 
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clude evidence obtained by illegal search and seizure, what were the “things” 
excluded? Recordings and transcriptions of conversations that came over 
wires from illegally installed listening devices, that’s what! 

Let me throw another line of cases at you. Are persons other than the 
defendant or a co-defendant “persons” or “effects” within the meaning of 
the fourth amendment or its state constitutional counterparts? Can prosecu- 
tion witnesses or prosecution testimony be “found” in a “search” or 
“seized”? The Illinois and California courts really did not say and probably 
did not care. But they did care that such witnesses were discovered and 
brought to light by an illegal search of defendant’s premises. They did 
say that the testimony of such witnesses must be excluded as the derivatives 
of police illegality.?!® 

Q. I must confess that I am somewhat troubled by these “witness” 
cases. 

A. Maybe I can clear up the whole matter by putting it this way: 

In a certain sense the “seizure” of “intangibles” or “verbal evidence” 
is beyond the scope of the protection against unreasonable search or 
seizure. But only in the same sense that a “search” of the woodland or 
open fields is: 22° Neither activity standing alone can constitute a violation, 
but either, if sufficiently tainted by a prior violation, does. Thus, evidence 


219 The leading case is People v. Martin, 382 Ill. 192, 46 N.E.2d 997 (1942), where 
an unlawful search of defendant’s office and seizure of certain books and papers dis- 
closed the names of persons who testified againsi defendant in an abortion prosecution. 
The prosecution asserted, but made no showing, that the evidence used against defend- 
ant was obtained from independent sources. Martin was followed in People v. Schmoll, 
383 Ill. 280, 48 N.E.2d 933 (1943), another abortion case, and in People v. Albea, 2 IIl. 
2d 317, 118 N.E.2d 277 (1954), where the illegal entry uncovered a live and useful wit- 
ness with defendant under incriminating circumstances. 

Relying on the Martin case, convictions based on evidence obtained in similar 
illegal fashion were reversed in People v. Schaumloffel, 53 Cal. 2d 96, 346 P.2d 393 
(1959) (en banc), and People v. Mills, 148 Cal. App. 2d 392, 306 P.2d 1005 (1957). In 
Abbott v. United States, 138 A.2d 485 (D.C. Mun. Ct. App. 1958), the police illegally 
entered a house of prostitution and arrested two men who, in defendant’s presence, made 
damaging statements about their activities in the house. Apparently unaware of the 
Illinois and California cases, but analogizing to the Nueslein case, discussed in text ac- 
companying notes 167, 207-08 supra, testimony of the statements was excluded since 
“these men were brought to the attention of the police as a direct result of the illegal 
search of the house.” 138 A.2d at 486. Finding “no authority” for the proposition that 
the testimony of witnesses is rendered inadmissible by the fact that such witnesses came 
to the attention of the authorities through their perusal of unlawfully seized records, 
and thus displaying its ignorance of the Illinois cases, the testimony was admitted in 
People v. Eddy, 349 Mich. 637, 85 N.W.2d 117 (1957), cert. denied, 356 U.S. 918, 78 
Sup. Cr. 701 (1958). 

220“(T he special protection accorded by the Fourth Amendment to the people 
in their ‘persons, houses, papers, and effects,’ is not extended to the open fields. The 
distinction between the latter and the house is as old as the common law.” Holmes, J., 
in Hester v. United States, 265 U.S. 57, 59, 44 Sup. Ct. 445, 446 (1924). See also, e.g., Lee 
v. United States, 221 F.2d 29, 301 (D.C. Cir. 1954); Hodges v. United States, 243 F.2d 
281, 283 (5th Cir. 1957); People v. Montes, 146 Cal. App. 2d 530, 533, 303 P.2d 1064, 
1066 (1956); People v. Grundeis, 413 Ill. 145, 151, 108 N.E.2d 483, 486 (1952). 
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found in a wooded area **! or in the yard of an adjoining house *** or on 
the streets °2°—even in a corridor of a precinct station **4—has in all such 


221“The whole proceeding was void ab initio. . . . The leads [a path leading from 
defendant’s house through opening in fence] . . . to the liquor found on the adjacent 
premises was by reason of an illegal search predicated upon a void search warrant.” 
Leason v. State, 286 P.2d 288, 289 (Okla. Crim. 1955). “[The officers] first made an 
illegal search of defendant’s automobile and acting on the basis of the leads thus obtained 
and because of the suspicion developed from the illegal seizure of whiskey in the 
automobile, they followed the car tracks back to where defendant apparently kept his 
whiskey cache. We are convinced that the search was void ab initio and that all of the 
steps taken by the officers constituted one continuous search.” Simmons v. State, 277 P.2d 
196, 198 (Okla. Crim. 1954). 

*22 United States v. Pollack, 64 F. Supp. 554 (D.N.J. 1946). When marshals and 
OPA agents entered his home defendant retreated through the rear door and deposited 
counterfeit gasoline ration stamps in the yard of the adjoining house. Defendant finally 
admitted this and went with some of the officers to retrieve them. The stamps recovered 
in the adjoining yard were suppressed over objections that defendant had voluntarily 
surrendered them. “Such action by the defendant,” said the court, id. at 558, “was taken 
only after his house had been invaded by at least six government officers who pro- 
ceeded to institute their search exclusively and entirely upon the authority of a warrant 
that was worthless for such purpose.” 


223 Badillo v. Superior Court, 46 Cal. 2d 269, 294 P.2d 23 (1956) (as officers illegally 
forced back door open, defendant ran out front door and threw heroin package toward 
another officer who recovered it); Gascon v. Superior Court, 169 Cal. App. 2d 356, 337 
P.2d 201 (1959) (flight and discarding by defendant of marijuana upon his person 
deemed a product of threat to search him illegally); People v. Stewart, 232 Mich. 670, 
206 N.W. 337 (1925) (after illegal arrest and en route to jail, defendant took bottle of 
whiskey from his pocket and threw it away). 

Cf. Work v. United States, 243 F.2d 660 (D.C. Cir. 1957). Following an illegal 
entry into her home, defendant walked past the officers to an area under the porch 
where she was seen by the officers to put something (which turned out to be narcotics) 
into a trash can. The subsequently recovered evidence was excluded. While the court 
did view the trash can as within the “curtilage,” id. at 662, it characterized the recovery 
of the narcotics “a direct consequence of the search which began with the [illegal] 
entry,” ibid., indicating that the same result might have been reached if defendant had 
dumped the incriminating evidence in her neighbor’s trash can, or a police captain’s for 
that matter. 

°24 Williams v. United States, 237 F.2d 789 (D.C. Cir. 1956), holding that the 
narcotics picked off the floor of the precinct station corridor was “procured as a result 
of the illegal arrest.” Since this per curiam opinion is somewhat cryptic it seems profit- 
able to spell out a few details. A study of the record and briefs in the case discloses that 
defendant was illegally arrested on the street, ordered into a police car, and driven to 
a precinct building. As he was being marched through the corridor leading to “the 
desk” where arrestees are booked and searched, he dropped a cigarette package (con- 
taining heroin capsules) to the floor in an attempt to rid himself of the incriminating 
evidence before he was searched. An officer walking behind him observed his action, 
however, and picked up the package. The government argued that defendant had 
“abandoned” the evidence, relying principally on Hester v. United States, supra note 
220, and Lee v. United States, supra note 220. Brief for United States, pp. 5-7. Appellant 
sought to distinguish those cases away on the ground that “in neither case was defendant 
under arrest, lawful or otherwise, when he attempted to dispose of the incriminating 
evidence,” Reply Brief for Appellant, p. 5, whereas in the instant case “when the 
‘throwing away’ occurred, the police had access to appellant as the result of and only 
because of an unlawful arrest. See McDonald v. United States, 335 U.S. 451, 458-59, 69 
Sup. Cr. 191, 194-95 (1948) (concurring opinion).” Brief for Appellant, p. 34. 
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instances been suppressed as the product of unreasonable searches or seiz- 
ures. 

To put it another way, to listen is not to violate the protection against 
unreasonable search and seizure—but only in the same sense that to look or 
to smell is not to do so. That is to say, the use of the senses in and of itself 
does not constitute a violation. Take, for example, the recent drunken 
driving case of Sanders v. State.2*> Police officers smelled “a strong odor 
of alcohol” on the defendant’s breath and saw that “she was wobbly on her 
feet.” 2*6 Yet the court ruled, quite properly I think, that testimony to this 
effect was inadmissible because “discovered by reason of the unlawful in- 
vasion of her home.” 27 Any doubts about the court’s ruling if the police 
had heard defendant’s slurred speech after gaining access by the same un- 
lawful means? 

Q. I guess not—but I have grave doubts about what the court would 
have done if defendant blurted out, “I guess I did have at least five high- 
balls tonight, officer.” And that is the question. The slurred speech is not 
to be used testimonially to prove the truth of the matter asserted but only 
as a bodily demonstration. This is a long, long way from Nueslein. 

Let me put it this way. The odor of alcohol, the unsteady feet and the 
slurred speech are more or less “involuntary” and “direct” products of the 
police misconduct. Not so a freely made admission or confession. 


“Unnecessary” and “Indirect” Products of Police Illegality 


You know, perhaps I can do better talking in your terms after all, that 
is, in terms of products of illegal searches and seizures. Yes, the fatal weak- 
ness in your proposal to extend the ban against unreasonable searches and 
seizures to voluntary incriminating statements obtained as a result thereof 
is not so much the distinction between real or tangible evidence and verbal 
or intangible, but the distinction between involuntary or direct products 
of illegal searches and voluntary or indirect products. 

These are the reasons Judge Traynor advanced in Rogers v. Superior 
Court ?°8 for California’s rejection of the McNabb rule the same year it 
adopted the federal exclusionary rule in search and seizure cases, and they 
serve equally well to uphold the old Balbo rule: 


“Ie may be true, as petitioner contends, that had he been arraigned 
within forty-eight hours and advised of his rights, he would not have 
volunteered to say anything. ... Nevertheless, there is lacking the essen- 
tial connection between the illegal detention and the voluntary state- 
ments made during that detention that there is between the illegal search 


225 287 P.2d 458 (Okla. Crim. 1955). 

226 Id. at 461. 

227 Td. at 464. 

228 46 Cal. 2d 3, 291 P.2d 929 (1955) (en banc). 
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and the evidence obtained thereby. . . . The voluntary admission is not 

a necessary product of the illegal detention; the evidence obtained by 
an illegal search or by a coerced confession is. ... When questioned by 
arresting officers a suspect may remain silent or make only such state- 
ments as serve his interest; the victim of an illegal search, however, has 
no opportunity to select the items to be taken by the rummaging 
officer.” 279 


A. “Essential connection” between the evidence and police illegality? 
A “necessary product” of police illegality? Why is this a requirement? Take 
the right-to-counsel cases, for example. I think it can be said with some 
confidence that once a person has been formally charged with a capital 
offense and his request for counsel denied, the use of a confession ob- 
tained thereafter violates fourteenth amendment due process.*8° This is 
so even if the confession or damaging admissions were not “coerced” in 
any sense. This is the whole point of the application of the right to 
counsel to such a situation; otherwise there would be no need to supple- 
ment the protection furnished by the “coerced confession” rules.?41 Now 
where is the “essential connection” between the deprivation of the right 
to counsel and the confession? How is the confession the “necessary prod- 
uct” of the violation? Here, too, the suspect could have remained silent or 
made only such statements as served his interest, right? 

Q. Is that the best you can do? Reason by analogy to what the Su- 
preme Court might do in the right-to-counsel cases? I take it you can’t 
find anything in the search and seizure field to obfuscate the distinctions 
drawn by Judge Traynor in Rogers v. Superior Court? 

A. Perhaps I can. What about the “witness” cases? 73? How can it be 
said that the testimony of persons found in wrongfully searched premises 
or brought to the attention of the authorities by an illegal seizure of books 
and papers is the “necessary product” of such violations? Many of them 


229 Td. at 10-11, 291 P.2d at 933-34. 

Assuming arguendo that this distinction is valid and decisive, it only serves to 
underscore the incongruousness of allowing into evidence coerced admissions, as opposed 
to coerced confessions. This is a practice in which many courts indulge, despite force- 
ful arguments that fourteenth amendment due process requires the exclusion of both, 
as does the privilege against self-incrimination. See the discussion in notes 16 and 24 
supra. When an admission is coerced out of an illegally arrested suspect, still another ob- 
jection to its use is that this does constitute a “necessary” and “direct” product of an 
illegal arrest. 

230 See the discussion in note 155 supra. 

231Tt seems doubtful that the doctrine of “special circumstances” in Crooker v. 
California, 357 U.S. 433, 78 Sup. Cr. 1287 (1958), “indicating the need for the appoint- 
ment of counsel at the police-interrogation stage, adds anything to the defendant’s 
rights. For the same circumstances—immaturity, inexperience, mental disorder, and 
the like—are also relevant in determining the ‘involuntary’ character of the con- 
fession.” Allen, The Supreme Court, Federalism, and State Systems of Criminal Justice, 
8 De Paut L. Rev. 213, 232 (1959). 
32 See note 219 supra and accompanying text. 
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could have invoked the protection against self-incrimination or chosen not 
to remember or simply declined to cooperate, as some did in the leading 
case of People v. Martin.88 “The question involved,” said Martin, “is 
whether permitting the witnesses . . . discovered by the search” to testify 
violates defendant’s rights.?*4 

Q. Not so fast. The defendant has no control over potential prosecu- 
tion witnesses. He does not volunteer their testimony, they do. But he is 
the captain of his own fate. When he himself volunteers damaging state- 
ments—and that is the question—has he not waived his rights? 

A. Why does he any more than the suspect who volunteers damaging 
statements after he has been formally charged and his request for counsel is 
denied? 

Q. Let’s get back to search and seizure, shall we? What’s wrong with 


this argument: 


“A party, when he knows that a proposed search would be illegal, 
may waive the illegality and consent to the search. . . . He may like- 
wise consent to talk, when his consent is free and voluntary . .. , for the 
reason .. . that whether the search be legal or illegal he may choose to 
remain silent, and knows that he may remain silent. . . .” 255 


Of course, this happens to deal with an illegal search, but the reasoning 
applies equally well to an illegal arrest, does it not? 

A. Pardon me, but I call such reasoning “a triumph of logic over 
life.” 286 At least a person nominally consents to a search of his person or 
premises. The police ask him if they have to go to the trouble of getting a 
warrant or will he “cooperate,” and he “invites” them in with an “all right” 
or “go ahead” or by simply stepping aside. But, typically, no such formali- 
ties are extended to the person who makes damaging statements. He is not 
told and he does not know that he need not make any statements nor that 
those he does make can be used against him.?37 Nor does he know how 
long the police can hold him in custody without the benefit of counsel 238 
or without bringing him before a committing magistrate. 


*33 Thus, one of the abortion victims declined to testify on the ground her husband 
did not know of her experience and might find out. She was not called. Record, p. 37. 
For other instances, see id. at 32, 36. 

°94 382 Ill. 192, 196, 46 N.E.2d 997, 999 (1942). (Emphasis added.) 

*35 Quan v. State, 185 Miss. 513, 520, 188 So. 568, 569 (1939) (the best, and one of 
the very few, reasoned cases to admit such incriminating statements). See also People v. 
Ambrose, 155 Cal. App. 2d 513, 524-25, 318 P.2d 181, 188-89 (1957); Rohlfing v. State, 
230 Ind. 236, 243-45, 102 N.E.2d 199, 202 (1951). 

36 Cf. Rostow, The Democratic Character of Judicial Review, 66 Harv. L. Rev. 
193, 205 (1952). 

237 Cf. DEvLIN, THE CRIMINAL PROSECUTION IN ENGLAND 32 (1958): “It is probable 
that even today, when there is much less ignorance about these matters than formerly, 
there is still a general belief that you must answer all questions put to you by a police- 
man, or at least that it will be the worse for you if you do not.” 
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“It is wishful thinking to expect a subject to blurt out a confession or 
admission. . . . To get a confession even though the person may desire to 
confess is a slow, patient process. The way must be prepared. The true facts 
will be divulged bit by bit. These bits when taken together will be the 
wedge.” 73° “|The interrogator’s task is somewhat akin to that of a hunter 
stalking his game. Each must patiently maneuver himself or his quarry into 
a position from which the desired objective may be attained. . . . [T]here 
is no reason why we should expect him to confess without some degree of 
hesitation and resistance.” 24° 

Among the “precepts of interrogation” are “keep the offensive,” “let 
the subject guess how much is known or not known,” and “stay with the 
subject.” “The investigator cannot give up. . . . He should not let up.” 24 
Police interrogators are told to “play on the emotions,” “play into the 
spirit of self-justification,” hurl “jolting questions,” and “point out that 
the subject can’t win.” 242 Many approaches are available. On the one 
hand the interrogator may ask a series of questions “as though it were a 
necessary formality in his routine duty,” *** or give the impression that he 
does not need any confession by pretending that certain relevant physical 
evidence has been discovered.*44 On the other hand he may choose “a 


In England, the Judges’ Rules provide that persons about to be charged with a 
crime or in police custody should not be questioned unless first cautioned: “You are 
not obliged to say anything unless you wish to do so, but whatever you say will be 
taken down in writing and may be given in evidence.” The Rules are set forth in 
DEvLIN, op. cit. supra at 137-41, and discussed at 33-42. But in almost no American 
jurisdiction need the police give such a warning, as books and manuals written for them 
point out. See, e.g., INBAU & Rem, Lie DETECTION AND CRIMINAL INVESTIGATION 191, 223-26 
(1953); Mupar, INTERROGATION 65 (1951); O’Hara, FUNDAMENTALS OF CRIMINAL IN- 
VESTIGATION 123 (1956). 

238 Even in a capital case, fourteenth amendment due process permits the use of a 
confession obtained after denials of specific requests for counsel, at least where the 
suspect has not yet been charged by indictment or information. Crooker v. California, 
357 US. 433, 78 Sup. Cr. 1287 (1958). Cf. Devin, THE CrimInat Prosecution IN ENc- 
LAND 41-42 (1958): “[AJlthough there is no express rule that a prisoner who wishes 
to have a friend or lawyer present while he is making a statement is to be allowed to 
have him, it is clear that a request of that sort would have to be granted; for if the 
prisoner were to say that he was prepared to make a statement only on those terms, any 
pressure upon him to make it otherwise would be equivalent to pressing him to make a 
statement after he had refused to do so.” 

239 DIENSTEIN, TECHNICS FOR THE CRIME INVESTIGATOR 107 (1952). 

240 INBAU & Reip, Lie DETECTION AND CRIMINAL INVESTIGATION 185 (1953). 

241 DIENSTEIN, TECHNICS FOR THE CRIME INVESTIGATOR 104, 106 (1952). 


242 Td. at 109-10, 112. A 1929 Royal Commission Report revealed that similar tactics 
were widely used by British police. Devtin, THE CrimINAL PROSECUTION IN ENGLAND 53 
(1958). 

243 Q’Hara, FUNDAMENTALS OF CRIMINAL INVESTIGATION 108 (1956). 

244 1d. at 107. “The average person has mystical notions of the power of scientific 
crime detection and will accept practically any claims that science may make. Thus the 
detective can mix pseudo-science in his statements. In a hit-and-run case, for example, 
the interrogator can suggest that blood has been found on the car and that the lab- 
oratory experts have determined it to be the victim’s blood.” Ibid. 








132 CURRENT PROBLEMS IN CRIMINAL LAW [VoL. 1961 


propitious moment to shout a pertinent question and appear as though he 
is beside himself with rage. The subject may be unnerved to the extent of 
confessing. If he appears moved, the interrogator will work him up to a 
pitch with a climactic series of questions.” 2 Finally, 


“Where emotional appeals and tricks are employed to no avail, he 
must rely on an oppressive atmosphere of dogged persistence. He must 
interrogate steadily and without relent, leaving the subject no pros- 
pect of surcease. He must dominate his subject and overwhelm him 
with his inexorable will to obtain the truth. He should interrogate for 
a spell of several hours pausing only for the subject’s necessities in 
acknowledgment of the need to avoid a charge of duress that can be 
technically substantiated.” 246 


Q. Assuming that the police won’t resort to physical violence, why 
doesn’t the suspect simply refuse to discuss the matter under investigation 
at all> Why doesn’t the damn fool just shut up and stay shut? 

A. For one thing, he’s under arrest, remember? A_ policeman’s lot 
may not be a happy one, but his prisoner’s lot is unhappier still. “A con- 
fession is likely to be uttered under unusual emotional tension. More often 
than not it is given after arrest, when the speaker feels himself at the mercy 
of those who hold him in custody, and when the custodians have strong 
incentives for seeking a quick solution of probative problems by pressing 
the suspect to acknowledge his guilt.” 247 For another thing, the police 
simply won’t let him shut up: “The problem... is to get him to talk, to 
convert him into a willing subject . . . to find the reason for his reluctance or 
inability and overcome that reason.” 748 One technique is to pretend to 
concede him the right to remain silent and then after some “psychological 
conditioning” ask him “innocuous questions which have no bearing what- 
soever on the matter under investigation. .. . As a rule the subject will 
answer such questions and then gradually the examiner may start in with 
questions pertaining to the offense.” 74° 

Take that last technique. At what point along the way would you 
say the suspect executed a “waiver”? I mean the “freely and intelligently 
given” “unequivocal and specific” *5° kind the courts are always talking 
about. 

Your “consent” argument raises still another issue, for to analyze satis- 


245 Td. at 108. 

246 Id. at 112. 

247 Macuire, Evipence oF Guitt 109 (1959). 

248 DIENSTEIN, TECHNICS FOR THE CRIME INVESTIGATOR 98 (1952). 

249 INBau & Rep, Lie DETECTION AND CRIMINAL INVESTIGATION 186-87 (1953). 


250 Judd v. United States, 190 F.2d 649, 651 (D.C. Cir. 1951) (quoting earlier federal 
cases and itself oft-quoted). See also federal cases collected in note 183 supra. 
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factorily the problem of waiver of the protection against unreasonable 
search and seizure it is not enough to think in terms of “free” or “volun- 
tary” or “unequivocal” consent. To approach the problem in such terms 
alone is to fail to explain adequately too many cases on the subject. A 
second dimension must be added. The legality or illegality of the police 
action preceding the alleged consent. 

In most cases on the subject, the alleged waiver occurred before the 
police made an arrest or a search, legal or otherwise, or after they law- 
fully took defendant into custody. Under such circumstances, the “volun- 
tariness” of the consent is and should be dispositive of the matter. For 
the resolution of this question determines whether or not the police acted 
illegally at all. But don’t we have quite a different problem, a more com- 
plex problem, when at the time of the alleged consent the police had 
already violated defendant’s rights? Some of the cases which seem to 
answer in the negative bear closer analysis. 

Defendant was arrested on “mere suspicion” of larceny in United States 
v. Kidd.*1 The contention that he consented to the search of his car 
(which uncovered counterfeit bills) was rejected, in part because the con- 
sent was made under the “moral compulsion” of attempting to clear him- 
self of the false and unfounded larceny charge.?®? Is a false or unfounded 
charge of crime more “compelling,” morally or otherwise, than a true or 
well-founded one? I think not. If anything, I think it is less compelling. 
It may well be that in Kidd the defendant let the police search his car in 
an effort to dispel suspicions about his larceny. If so, he hoped (if he did 
not expect) that evidence of counterfeiting would not be discovered, but 
he took the risk that it would. If “compulsion” is the sole issue, how does 
Kidd differ from the case of the Jawfully arrested suspect who hopes to 
clear himself of the crime he did commit, by gambling that a search will 
not turn up carefully hidden incriminating evidence? 58 

In United States v. Pollack,?* the government unsuccessfully argued 
that defendant had “voluntarily surrendered the material seized by the 
marshal, or pointed it out to the officers.” 75> Defendant did so, observed 
the court, “only after his house had been invaded by at least six government 
officers and entirely upon the authority of a warrant that was worthless for 
such purpose.” ?°8 | put it to you that whether an entry is based on a good 


251 153 F. Supp. 605 (W.D. La. 1957). 

252 Id. at 610. 

253 See, e.g., United States v. Dornblut, 261 F.2d 949, 950 (2d Cir. 1958); United 
States v. Martin, 176 F. Supp. 262 (S.D.N.Y. 1959); People v. Robinson, 149 Cal. App. 
2d 282, 285, 308 P.2d 461, 463 (1957); People v. Lujan, 141 Cal. App. 2d 143, 148, 296 
P.2d 93, 96 (1956). 

254 64 F. Supp. 554 (D.N.J. 1946). 

255 Td. at 558. 

256 Jbid. (Emphasis added.) 
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or bad warrant has no bearing at all on the “free” or “coercive” nature of 
the surrender. For one thing, a suspect is not likely to know whether the 
police have a valid warrant or whether they are acting on “probable cause.” 
For another thing, if he is savvy enough to draw these distinctions he is likely 
to view the illegal arrest or entry with Jess alarm. For it is probable that he 
also realizes the police will have to let him go, or that any incriminating 
evidence found on his person or in his home cannot be used against him. 

Consider also two recent California cases, People v. Wilson?" and 
People v. Macias.*** Defendant Wilson furnished the arresting officers his 
car keys and granted them “permission” to search the vehicle. But the 
court thought it “obvious that a ‘permission’ granted after a person has been 
improperly arrested and searched, while he is still in custody, and without 
informing him of his legal right to refuse permission, is not a real or proper 
consent.” 25° Macias saw the court hold defendant’s disclosure of incriminat- 
ing evidence involuntary because “he was acting under the immediate in- 
fluence of the unlawful arrest and the threat and assurance that he would 
be [illegally] searched at the police station.” 2° Again, I submit that the 
wrongful arrests which characterized these cases exerted a “coercive in- 
fluence” not a whit greater than would have been exerted by proper arrests, 
for it is probable that either the suspects did not know enough (that the 
arrest was unlawful) or they knew too much (not only that the arrest was 
illegal but that evidence seized as a result would be inadmissible). 

Why is it, then, that a number of courts dwell on the prior miscon- 
duct of the police in rejecting claims of waiver, just as a number point to 
the propriety of prior police action in upholding such claims? 7*! J think 
it is because the courts give considerable weight to such considerations, 


257145 Cal. App. 2d 1, 301 P.2d 974 (1956). 

258 180 Cal. App. 2d 193, 4 Cal. Rep. 256 (1960). 

259 145 Cal. App. 2d at 7, 301 P.2d at 978. (Emphasis added.) 

260 180 Cal. App. 2d at 198, 4 Cal. Rep. at 259. (Emphasis added.) 

61 In addition to the cases discussed in the text at notes 251-260 supra, cf. Watson 
v. United States, 249 F.2d 106 (D.C. Cir. 1957) (otherwise voluntary consent to visit 
defendant’s apartment and his voluntary turning over of physical evidence to police 
invalidated by fact they occurred after prolonged pre-commitment detention); United 
States v. Klapholz, 17 F.R.D. 18 (S.D.N.Y. 1955), aff'd, 230 F.2d 494 (2d Cir.), cert. 
denied, 351 U.S. 924, 76 Sup. Ct. 781 (1956) (otherwise valid consent to federal agent's 
presence in defendant’s apartment inoperative from time when defendant’s failure to 
appear before committing magistrate was unnecessarily delayed; physical evidence 
thereafter obtained inadmissible). But see Gibson v. United States, 149 F.2d 381 (D.C. 
Cir. 1945) (waiver of protection against unreasonable search and seizure upheld al- 
though it occurred after illegal arrest); United States v. Busby, 126 F. Supp. 845 (D.D.C. 
1954) (same). 

For cases pointing to preceding lawful police action in sustaining claims of waiver, 
see, e.g., Brainard v. United States, 220 F.2d 384, 385 (D.C. Cir. 1955); Farris v. United 
States, 24 F.2d 639, 640 (9th Cir. 1928); United States v. Martin, 176 F. Supp. 262, 267 
(S.D.N.Y. 1959); United States v. Waller, 108 F. Supp. 450, 453 (N.D. Ill. 1952); People 
v. Michael, 45 Cal. 2d 751, 753-54, 290 P.2d 852, 854 (1955). 
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despite the lack of any explicit formula. I think it is because here, not un- 
like the confession area, the courts are applying two standards: First, is 
the consent “voluntary” or “coerced”? Second, even if the consent is 
“freely given,” is it nevertheless vitiated by the police illegality preced- 
ing it? 

In Ray v. United States,?® a leading case on the consent question, the 
two rationales are badly blurred, but if you look closely I think you will 
agree there are two rationales: 


“Though one [officer] . . . testified that after appellant had been ar- 
rested [and evidence illegally taken from his car] he voluntarily told 
them he had liquor in his house and took them there and showed it to 
them, the evidence admits of only one conclusion, that there was only 
a nominal, not a true volition. 


“We think the finding and seizing of the whiskey in the automobile 
and in the house was a single, a continuing act, resulting from and 
attributable solely to the unlawful arrest. . . . 
“ 

“When the circumstances of this unwarranted arrest and seizure, 
the immediate repairing to appellant’s home with appellant in legal 
custody, are considered, the conclusion is inescapable that the same 
unwarranted and unlawful force and compulsion, which attended and 
vitiated the stopping of the automobile and the arrest of the defendant, 
attended and vitiated his forcible carrying back to his home, and the 
compelled disclosures and search there.” 76 


The second test has not been articulated nearly as often as it has 
been applied, but fortunately some cases—United States v. Arrington,?* 
for example—do make the point unequivocally and forcefully. In Arring- 
ton, officers illegally entered defendant’s home at night, whisked him off 
to jail and held him without charge. In response to an inquiry, he told the 
police they could search his apartment for stolen goods and take anything 
identifiable as such. Defendant even accompanied the police back to his 
home and, when there, again told him, “Go ahead, look around.” ?® 

Less than a year earlier, in United States v. MacLeod,?® the same 
federal court of appeals had gone “further in sustaining a finding of con- 


762 84 F.2d 654 (5th Cir. 1936). 

63 Jd. at 655-56. Consider also the Macias case, discussed above. On the way to 
the police station following an unlawful arrest, defendant admitted he had narcotics on 
his person. In excluding this statement the court observed, 180 Cal. App. 2d at 198, 4 
Cal. Rep. at 259-60: “He knew that further concealment . . . was futile. Thus coerced, 
he confessed. That confession was the immediate product of the unlawful arrest, ‘the 
fruits of such unlawful conduct.’” (Emphasis added.) 

264215 F.2d 630 (7th Cir. 1954). 

265 Td. at 634. 

266 207 F.2d 853 (7th Cir. 1953). 
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sent than has been done by any other court.” 767 Thus, if the “free” or 
“coercive” nature of a consent were the sole test of its validity, the govern- 
ment most probably would have prevailed in Arrington. But the court did 
something else—it scowled at the police activities which preceded the so- 
called consent: 


“TI]t is sufficient to note that [in MacLeod] the federal officers went 
to defendant’s apartment not to make an arrest or search but merely 
for the purpose of obtaining an interview. Their entrance was not 
contaminated with any illegality. 


“Here, the defendant was in jail as a result of the illegal activities of 
the ... officers .. . with no charge against him. . . . It is high time that 
courts place their stamp of disapproval upon this increasing practice 
of federal officers searching a home without a warrant on the theory 
of consent. ... 


“(The prior police action in the instant case] was a brazen violation 
of defendant’s constitutional rights... . [T]he federal officers cannot 
escape responsibility by treating what was said at the county jail in a 
vacuum. In our view, the events preceding the search constituted a con- 
tinuous maneuver, calculated and carefully designed, and they were 
tainted with illegality from the beginning to the end.” 288 


The Federal Supplement advance sheets contain a case which invokes 
what might be called the “prior police illegality” test more plainly still.?® 
When defendant’s door was not opened in response to a police order, nar- 
cotics agents broke the lock on it. Defendant scurried through a rear win- 
dow only to be forced back into the apartment by another agent. He then 
was placed under arrest, whereupon, in response to an inquiry, he admitted 
that narcotics were in the apartment. He went further; he took the in- 
criminating evidence from a hiding place and delivered it to the agents. 
But the court saw it this way: 


“{T]here was no legal excuse for the breaking and entering into de- 
fendant’s apartment. . . . It could have been kept under observation until 
a search warrant was obtained; but instead of following legal proce- 
dure, the officers took matters into their own hands... . 


“Even though the maribuana offered in evidence was given voluntarily 
to the officers, the evidence is tainted to such extent by the illegality 
of the entry that it cannot be used in a Federal court.” 27° 


267 As the court pointed out in the Arrington case, 215 F.2d at 637. 

268 Jd. at 637, 635-36. (Emphasis added.) 

269 United States v. Watson, 189 F. Supp. 776 (S.D. Cal. 1960). 

270 Td. at 781. (Emphasis added.) Consider also Hamel v. State, 317 P.2d 285, 289 
(Okla. Crim. 1957): “The search began with the officer peeping over the door and dis- 
covering the contraband. The defendant was not present when this was done. The 
search ... was invalid in its inception. . .. [Defendant] could not thereafter consent to 
a search that had already been made without his knowledge.” 




















SPRING ] ILLEGAL SEARCHES OR SEIZURES 137 


By definition, my proposal only deals with situations where the suspect 
has made incriminating statements after police illegality has occurred. As 
I have posed the problem, at the time the suspect utters damaging statements 
he has already been wrongfully arrested and/or his home unlawfully in- 
vaded and/or incriminating physical evidence improperly seized. The reve- 
lation of damaging evidence before any wrongful police action has occurred 
is, of course, no reason to apply the “deterrent remedy” of exclusion. There 
is nothing to deter. But when the police have moved too quickly, too reck- 
lessly, and thus have already violated defendant’s rights when the dis- 
closure is made, it is quite another thing. Under such circumstances, when 
“consent” is given the police have access to defendant as the result of 
a wrongful arrest or entry. Police action violative of the protection against 
unreasonable search and seizure is no less reprehensible because at some later 
stage the victim of the lawless action discloses or “permits” the disclosure 
of damaging evidence, tangible or intangible. To permit such evidence to 
be used in a criminal prosecution is surely to encourage police to defy the 
Constitution on the hope or expectation that somewhere along the way the 
prisoner may be induced to “consent,” or, to put it more realistically, that 
somehow they can manage to persuade the court the prisoner did “con- 
sent,” 271 

Here, too, it should be remembered that “officers should not be en- 
couraged to proceed in an irregular manner on the chance that all will 
end well”; 27? that police illegality “is not to be made legal by what it turns 
up. In law it is good or bad when it starts and does not change character 
from its success.” 278 

Q. Are you saying that once a person is illegally arrested he can never 
thereafter volunteer an admissible statement? 

A. Not quite, although it has been observed that “the slender existing 
authority expresses serious doubt that an individual can effectively waive 
the rights or duties in which the [McNabb-Mallory] rule finds its basis.” 274 
What I am saying is that it takes something more to validate a “consent” 
given to police who have already acted illegally than to validate one given 
to police who have conducted themselves properly. 

What is the “something more” that removes the taint? Well, the first 
thing that comes to mind is a timely warning that defendant need not make 
any statements and that any he does make can be used against him. But 
as Judge Bazelon observed in a McNabb-Mallory case, if a police statement 
to this effect “were a valid substitute for compliance with the rule, we 


271 The question of whether or not defendant “consented” almost always presents 
a sharp conflict in testimony which almost invariably is resolved in favor of the police. 


272 Nueslein v. District of Columbia, 115 F.2d 690, 694 (D.C. Cir. 1940). 
273 United States v. Di Re, 332 U.S. 581, 595, 68 Sup. Ct. 222, 229 (1948). 
274 MacuirE, EvipENCE OF GuILT 161 (1959). 
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would be faced, in case after case, with practically insoluble conflicts of 
testimony as to whether or not the statement was in fact given.” 275 Thus, 
I don’t think such a warning should suffice unless given in the presence of 
one or more disinterested witnesses. 

A written waiver is another distinct possibility. But the signing of 
such waivers in one McNabb-type case proved of no avail to the Govern- 
ment, in part because they were “procured in secrecy . . . and without proof 
that those who signed such waivers were advised or had knowledge as to 
what, if any, rights were being relinquished.” 27° Again, the result might 
well be different if the significance of the waiver were explained in the pres- 
ence of a disinterested witness. And the case for admission would be even 
stronger were an opportunity afforded to discuss the matter with the dis- 
interested person.?77 

Of course, I don’t have much trouble with a case where incriminating 
statements are made by an illegally arrested person after he has had the 
benefit of counsel. Whether anything less should serve to “remove the 
taint” —and it has been forcefully argued in the McNabb context that any- 
thing less should not ?"8’—certainly ample opportunity to consult one’s 
lawyer should suffice.?” 


275 Trilling v. United States, 260 F.2d 677, 691 n.13 (D.C. Cir. 1958) (dissenting in 
part). 

276 United States v. Haupt, 136 F.2d 661, 670 (7th Cir. 1943). The Haupt defendants 
signed a customary form which recited inter alia, “This [consent] I regard solely as a 
step necessary for my protection during the progress of this investigation.” Ibid. The 
court suggested that this clause evidenced either an involuntary waiver or deception. 
However, the execution of a similar waiver was upheld in United States v. Grote, 140 
F.2d 413 (2d Cir. 1944). The court viewed the McNabb rule inapplicable since the 
waiver had been signed and two confessions made prior to arrest, but it also expressed 
disapproval of the Haupt case. Id. at 415. 

See also United States v. Mitchell, 322 U.S. 65, 70, 64 Sup. Ct. 896, 898 (1944), and 
United States v. Klapholz, 17 F.R.D. 18, 22 (S.D.N.Y. 1955), aff'd, 230 F.2d 494 (2d Cir. 
1956), cert denied, 351 U.S. 924, 76 Sup. Ct. 781 (1956), indicating that defendant’s 
willingness to cooperate with the authorities, in the first case to clear up various un- 
solved crimes, in the second to enable the police to apprehend alleged confederates, does 
not relax the requirement of commitment without unnecessary delay. 

277 According to the government’s testimony in the Haupt case, supra note 276, at 
670, one of the defendants conversed with her family physician who “explained” the 
significance of the waiver of custody before she signed it, but the record was silent as 
to what was said by way of explanation and the physician was not called as a witness. 

In finding a valid consent to a search, United States v. Martin, 176 F. Supp. 262, 
267 (S.D.N.Y. 1959), points out that “at all times ... [defendants] were in the presence 
of fully disinterested spectators, either customers or employees.” See also Brainard v. 
United States, 220 F.2d 384, 385 (D.C. Cir. 1955). 

278 See A MEMORANDUM ON THE DETENTION OF ARRESTED PErsoNS ACCOMPANYING 
A STATEMENT BY THE COMMITTEE ON THE BILL oF RIGHTS OF THE AMERICAN Bar Associ- 
ATION on H.R. 3690, at 21 (1944) [hereinafter cited as ABA STATEMENT], reprinted in 
Hearings Before the Subcommittee on Constitutional Rights of the Senate Committee 
on the Judiciary, 85th Cong., 2d Sess., at 25, 45 (1958) [hereinafter cited as March 1958 
Senate Hearings). 

279 Tt is most interesting that in Kemler v. United States, 133 F.2d 235 (1st Cir. 1943), 
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The Significance of the McNabb-Mallory Rule 


Q. You keep falling back on McNabb-Mallory. But you keep for- 
getting that while half the states have adopted the federal rule of exclusion 
in search and seizure cases, the McNabb rule has been a spectacular fail- 
ure.28 What more proof do you need that the distinction between the 
“voluntary” and the “involuntary” products of police illegality is crucial? 
Notwithstanding prolonged—and hence illegal—police detention at the time 
of the disclosures, incriminating statements are admissible in almost all states. 
What more proof do you need that your “prior police illegality” analysis 
of the consent problem is unsound? 

A. Slow down. A few state courts have drawn the distinction between 
voluntary and involuntary products in rejecting McNabb, but most have 
not. A simpler and more widely held basis for the failure of the doctrine to 
catch on is that it deals with the interpretation or application of federal 
“statutory” law, not federal constitutional law.*8! True, my proposal would 
not constitute a constitutional limitation on state courts either—not any 
more than does the present federal rule of exclusion in search and seizure 
cases,?8? but at least, like the Weeks rule, it would have a constitutional 


apparently the first reported federal criminal case to rule explicitly that a confession 
made by a person under illegal arrest is admissible if otherwise voluntary, defendant 
was first permitted to talk privately with his attorney and “as a result of this conference 

. . agreed to confess.” Jd. at 239. Yet the court attached no significance to this fact. 
Rather, it ruled broadly that a confession “made by a person under illegal restraint” is 
not “as a matter of law, made involuntarily.” Jd. at 240. Recent McNabb-Mallory 
cases raise some doubts about whether consultation with counsel or an appearance be- 
fore a committing magistrate will always suffice to “remove the taint” of prior illegally 
obtained confessions or admissions. See the discussion in note 96 supra. 

280 Counting Alaska and Hawaii, twenty-six states exclude illegally seized evidence, 
see Elkins v. United States, 364 U.S. 206, 224-25, 80 Sup. Cr. 1437, 1448 (1960) (Ap- 
pendix), but of the many state courts which have considered the question, only People 
v. Hamilton, 359 Mich. 410, 102 N.W.2d 738 (1960), has adopted the McNabb-Mallory 
rule. See cases collected in March 1958 Senate Hearings 669-735; Annot., 19 A.L.R.2d 
1331 (1951), and supplemental services. 


281 See discussion of cases in Annot., 19 A.L.R.2d 1331, 1336 (1951). Cf. Holzoff, J., 
in United States v. Watson, 146 F. Supp. 258, 261-62 (D.D.C. 1956) (pre-Mallory), 
rev'd, 249 F.2d 106 (D.C. Cir. 1957) (post-Mallory): 

“The Court knows of no authority .. . to the effect that any information or any 
articles obtained during the period of undue delay in arraignment [commitment] 
must be excluded. Nueslein . . . does not sustain the defendant’s position on this 
point. In that case, the information obtained by the police was secured after an 
unlawful entry into premises in violation of the Fourth Amendment... . 

“The right to an arraignment before a committing magistrate without undue 
delay is not, however, a constitutional right. . .. That right is purely statutory. I 
say ‘statutory’ because the Federal Rules of Criminal Procedure have the force and 
effect of statutes... .” 

282 Wolf v. Colorado, 338 U.S. 25, 69 Sup. Cr. 1359 (1949), viewed the protection 
furnished by the fourth amendment “enforceable against the States through the Due 
Process Clause,” but failed to find the federal exclusionary rule laid down in Weeks v. 
United States, 232 U.S. 383, 34 Sup. Ct. 341 (1914), “an essential ingredient of the right.” 
For sharp criticism of the decision see, e.g., Allen, The Wolf Case: Search and Seizure, 
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basis. It would involve the interpretation and application of the fourth 
amendment, whose substantive protection against unreasonable search and 
seizure is embraced by fourteenth amendment due process.?®% 

In any event, there is one thing you keep forgetting. The federal courts 
have not rejected the McNabb rule, yet they, too, keep letting in damag- 
ing statements taken from persons illegally arrested in the first place and 
thus in “illegal detention” all along.?** 

Up to now, I have been joining battle with you on a wide front—state 
as well as federal courts. From here on, if I may, I’d like to concentrate on 
the federal sector alone. If by analogy to search and seizure cases an argu- 
ment can be made for excluding contemporaneous incriminating statements 
which are products of illegal arrests or entries, it seems to me the argument 
becomes overwhelming when you throw McNabb-Mallory into the fray 
as well. 

The notion that the presence of potentially coercive activity during 
detention is a prerequisite to the operation of the McNabb rule has been 
dispelled, as has the view that the unlawful delay must induce the state- 
ments. The fact that the suspect was wrongfully detained, albeit lawfully 
arrested, is enough to exclude “voluntary” incriminating statements.?®° In 
the face of this development, pray tell me what still can be said for a fed- 
eral rule which admits into evidence “voluntary” statements elicited from 
a wrongfully arrested person—one whose detention is illegal, aye, uncon- 
stitutional, ab initio? 

McNabb tells us that a conviction resting on evidence secured in viola- 
tion of “the procedure which Congress has commanded cannot be allowed 
to stand without making the courts themselves accomplices in willful dis- 
obedience of law.” 28* How is it then, that convictions resting on damag- 
ing statements secured in violation of the procedure which the Constitution 
has commanded somehow can stand without involving the same federal 
courts in the same “willful disobedience”? If it “would stultify the policy 


Federalism, and the Civil Liberties, 45 Inu. L. Rev. 1 (1950); Frank, The United States 
Supreme Court: 1948-49, 17 U. Cut. L. Rev. 1, 34 (1949); Kamisar, Wolf and Lustig 
Ten Years Later: Illegal State Evidence in State and Federal Courts, 43 Minn. L. Rev. 
1083 (1959). 

83 See notes 53-58 supra and accompanying text. 

284 See, e.g., Dailey v. United States, 261 F.2d 870, 872 (5th Cir. 1958) (alternative 
holding); Smith v. United States, 254 F.2d 751, 758 (D.C. Cir. 1958) (alternative hold- 
ing); United States v. Walker, 197 F.2d 287, 289 (2d Cir. 1952), perfunctorily admitting 
confessions made while defendant was under illegal arrest on the ground that the 
McNabb rule is inapplicable. But is the principle? 

285 Mallory v. United States, 354 U.S. 449, 455, 77 Sup. Cr. 1356, 1360 (1957); Up- 
shaw v. United States, 335 U.S. 410, 413, 69 Sup. Cr. 170, 171 (1948); see Hogan & Snee, 
The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 47 Gro. L.J. 1, 11, 12, 20 
(1958); Comment, 68 YALE L.J. 1003, 1007-08, 1011 (1959). 

286 McNabb v. United States, 318 U.S. 332, 345, 63 Sup. Ct. 608, 615 (1943). 
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which Congress has enacted into law ?°7 to base federal convictions on in- 
criminating statements obtained in violation of prompt pre-commitment 
rules, why does it not stultify the policy which the Constitution has enacted 
into law to base federal convictions on statements secured in violation of 
the fourth amendment? 

Q. Whoa! The McNabb-Mallory rule excludes damaging statements 
which are “voluntary” so far as the record shows. The rule is really an 
outgrowth of the Court’s awareness of the tremendous problems of proof 
raised by the “coerced confession” issue.?8* Since “the use of third degree 
tactics is. . . difficult to prove because there is always the word of the police 
against the word of the accused; and the prestige of police testimony usually 
carries the day,” 28° the safeguards upon which the traditional confessions 
rule rest have aptly been branded “illusory.” 2%° 

The main thrust of the McNabb-Mallory rule is to by-pass conflicts 
over the nature of the secret interrogation and to minimize both the “temp- 
tation” and the “opportunity” to obtain coerced confessions.”®! Unlike pro- 
longed pre-commitment detention, however, unlawful arrests (without 
more) do not breed coerced confessions. Thus, the federal courts can quite 
consistently invoke the McNabb rule, yet reject your proposed rule. 

A. Assuming you are right—assuming that the McNabb-Mallory line 
of cases does merely supplement and implement the protection against co- 
erced confessions, the rule still permits the police to keep the defendant 
from a committing officer for many days so long as they can persuade the 
court that the defendant confessed promptly and spontaneously but was de- 
tained illegally to clear up other crimes (or for some other reason). In this 
respect the rule does not break through the problems of proof raised by 
the “coerced confession” question.29? Where the defendant is arrested 
illegally in the first place, my proposal would. 


287 Ibid. 

288 See, e.g., Allen, supra note 282, at 28-29; Douglas, The Means and the End, 1959 
Wasu. U.L.Q. 103, 107, 113-14, 120 (1959); Kamisar, supra note 282, at 1192-94 (and 
language from various Supreme Court cases quoted therein). 

289 Douglas, supra note 288, at 113-14. 

290 Dession, The New Federal Rules of Criminal Procedure: I, 55 Yate L.J. 694, 
708 (1946). 

291 See note 288 supra. 

292'While defendant was apparently lawfully arrested and he denied making a 
verbal confession at all, the problem is illustrated by United States v. Mitchell, 322 U.S. 
65, 64 Sup. Cr. 896 (1944). It was undisputed that defendant was held for eight days 
before being taken before a committing magistrate. According to the police, whose 
version prevailed, defendant admitted guilt a few minutes after he arrived at the police 
station, but willingly remained in custody for eight days through a desire to aid the 
police in clearing up various crimes. According to defendant, he was not taken before 
a magistrate until he signed a written confession (no such confession was offered in 
evidence). Defendant testified that he was badly beaten by the police and produced 
three witnesses, his mother, his fiancée, and a friend, who testified they observed marks 
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For another thing, where a committing officer happens to be “inacces- 
sible,” it seems the McNabb-Mallory rule “authorizes delays much longer 
than might be needed to ‘extract a confession’ or to conduct a ‘process of 
inquiry’ toward that end.” 2°3 Again, where the defendant is wrongfully 
arrested, my proposal would by-pass the vexing problems about the nature 
and consequences of the “inaccessibility” of committing officers. The pro- 
posal would also avoid such difficult questions as the “special circumstances” 
(e.g., drunkenness, recovering from wounds, verification of the accused’s or 
victim’s story) which may justify delay,?®4 and just how much interroga- 
tion is permissible in the absence of collateral considerations.?® 

Until now, I have been accepting the tie-in between prolonged de- 
tentions and coerced confessions as the rationale for McNabb. But it is far 
from undisputed what the consideration underlying the AfcNabb-Mallory 
rule is. Thus, two experts on the rule reject your analysis on the ground 
that “if the danger of coercion were in the forefront of the Court’s mind 
... that danger could have been taken into account by a rebuttable, rather 
than a conclusive, presumption of involuntariness.” 28° They conclude that 
the “real roots of the McNabb rule” are found in a refusal to countenance 
“trials which are the outgrowth or fruit of the Government’s illegality” since 
they “debase the processes of justice.” *°7 Certainly this is one of the major 
considerations underlying the rule. To the extent that it is, to the extent that 
the rule does manifest the Court’s desire to avoid “contamination by plung- 
ing into the cesspool itself,” *°° unconstitutional police conduct obviously 
taints the administration of justice more than does merely illegal police 
conduct. 


and bruises on him when they visited him at the police precinct. See Brief for Respond- 
ent in Opposition to Certiorari, pp. 4, 6-7; Record, pp. 20, 40. 

However, in Perry v. United States, 253 F.2d 337 (D.C. Cir. 1957), cert. denied, 
356 US. 941, 78 Sup. Ct. 785 (1958), another “threshold confession” case, “for some 
reason, inexplicable from the record, appellant was held for six days without being 
taken before a committing magistrate.” Jd. at 338. It was undisputed that defendant 
made incriminating statements shortly after his arrest when in a squad car on the way 
to headquarters. See Brief for Appellant, p. 4. 

2°3 Comment, 68 YALE L.J. 1003, 1013 (1959). (Emphasis added.) 

294 See, e.g., Transcript of lectures and discussions relative to the Mallory de- 
cision and its effect on law enforcement, held jointly by the United States District At- 
torney’s Office for the District of Columbia and the Metropolitan Police Department, 
reprinted in Hearings Before a Subcommittee of the Senate Committee on the Judiciary, 
85th Cong., 2d Sess., at 399, 400, 410-11, 413, 416, 418 (1958); Rothblatt & Rothblatt, 
Police Interrogation: The Right to Counsel and to Prompt Arraignment, 27 BRooKLYN 
L. Rev. 24, 40-41 (1960); Comment, 68 Yate L.J. 1003, 1013-19, 1020 (1959). 

295 See, e.g., Transcript of lectures and discussions, supra note 294, at 406-07, 412; 
Rothblatt & Rothblatt, swpra note 294, at 40-41; Comment, 68 Yate L.J. 1003, 1019-20 
(1959). 

296 Hogan & Snee, supra note 285, at 29. But see Kamisar, supra note 282, at 1192-93 
n.382. 

°97 Hogan & Snee, supra note 285, at 32. 


8 Jd. at 33. 
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The McNabb-Mallory rule has still another function or set of functions 
which my proposed rule would also perform: the effectuation or imple- 
mentation of various constitutional rights, such as the right to counsel and 
the right to be confronted with pending charges afforded by the sixth 
amendment, the right against self-incrimination furnished by the fifth, and— 
most notably—the protection against arbitrary arrest found in the fourth.?% 

Eighteen years ago, in the year of the McNabb decision, Attorney Gen- 
eral Francis Biddle underscored the relationship between lawful arrest and 
prompt commitment: 


“Tt is basic law that no man can be arrested without a warrant unless 
reasonable ground exists for making the arrest without the warrant. 
You cannot arrest a man without a warrant unless you have reasonable 
grounds for making the arrest. Therefore, the law fits logically—that 
when you have no warrant and yet arrest a man, it is up to you to bring 
him immediately before a magistrate to show you have reasonable 
grounds for arrest. That is very ancient English common law—and they 
both fit perfectly.” 3° 


The point seems to have escaped a majority of the Court of Appeals 
for the District of Columbia in the Mallory case, for it viewed the delay 
between the arrest and confession “not unreasonable” because “the police 
had three suspects, and it is inconceivable that they should be required to 
lodge charges against any suspect until their investigation has developed 
with some certainty a justification for charges.” 3°! This evoked the re- 
minder from the Supreme Court that: 


“(There is no] escape from the constraint laid upon the police by that 
Rule [commitment ‘without unnecessary delay’] in that two other sus- 
pects were involved for the same crime. Presumably, whomever the 
police arrest they must arrest on ‘probable cause.’ It is not the function 
of the police to arrest, as it were, at large and to use an interrograting 
process at police headquarters in order to determine whom they should 
charge before a committing magistrate on ‘probable cause.’ ” 3°? 


It has been well said that “the McNabb doctrine appears in its most 
salutary aspect as a preventive against police arrests motivated not by ‘prob- 


299 For discussions of the close relationship between the protection against illegal 
arrest and the requirement of prompt commitment, see Hogan & Snee, supra note 285, 
at 22-23, 27; Comment, 68 YaLe L.J. 1003, 1024-25 (1959); Statement of Yale Kamisar, 
March 1958 Senate Hearings 766-77. For discussions of the relationship of prompt com- 
mitment to the various constitutional rights, see ABA StTaTEMENT 9-17, reprinted in 
March 1958 Senate Hearings 33-41; Memorandum by Charles Horsky and Charles 
Reich, March 1958 Senate Hearings 475, 477-78. 

300 Hearings Before the Subcommittee on the Study of Admission of Evidence of 
the House Committee on the Judiciary, 78th Cong., 1st Sess., § 12, at 30 (1943). 


301 236 F.2d at 703. 
302 354 US. at 456, 77 Sup. Ct. at 1360. 
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able cause’ but by a desire to interrogate suspects.” 9° The trouble is that 
while the McNabb rule is a weapon against unlawful arrests it is also a blunt 
weapon. When, so far as the record shows, a wrongfully arrested person 
has confessed promptly, the rule has no effect. Nor, it seems, is it called 
into play when damaging statements are obtained many hours after the 
illegal arrest but at a time when, say, a committing officer is “inaccessible” 
or the police are confirming the defendant’s alibi.3% 

There is much to be said, is there not, for an exclusionary rule which 
turns on the legality of the arrest itself, rather than the legitimacy of post- 
arrest delay in commitment. Such a rule would strike more cleanly, more 
deeply, and more evenly at some of the basic evils against which McNabb- 
Mallory is directed. 

Q. I’m sure it would, but if and how we can most directly and most 
effectively stamp out illegal arrests is the only issue, I have a much better 
idea. Why not simply adopt a rule which automatically immunizes all 
illegally arrested persons from criminal prosecutions, period? 

A. No, “it is one thing to say that officers shall gain no advantage from 
violating the individual’s rights; it is quite another to declare that such a 
violation shall put [the accused] beyond the law’s reach even if his guilt 
can be proved by evidence that has been obtained lawfully.” 3% 


A Fina REFLECTION 


Q. It’s not your analysis which bothers me as much as it is something 
your analysis more or less assumes—that an “illegal” arrest or search is 
synonymous with arbitrary and oppressive police action. The trouble is that 
“illegal” arrests and “unreasonable” searches signify many different things: 
barely, mildly illegal, clearly illegal, flagrantly, outrageously illegal. I 
wouldn’t mind so much if your proposal to exclude the verbal products of 
police illegality were limited to the last category, but it is not. It is aimed 


303 Comment, 68 YaLe L.J. 1003, 1024 (1959). 

804 See Rothblatt & Rothblatt, supra note 294, at 40-41; Comment, 68 YALE L.J. 
1003, 1014-15, 1037-38 (1959). 

805 Sutton v. United States, 267 F.2d 271, 272 (4th Cir. 1959). However, the 
soundness of the rule that jurisdiction over a criminal defendant is not impaired by his 
forcible abduction, illegal arrest, or however else he was brought before the court, has 
been seriously questioned. See the discussion in note 52 supra and accompanying text. 

306 See, e.g., United States v. Arrington, 215 F.2d 630 (7th Cir. 1954) (discussed at 
notes 32-37 supra). Police officers entered defendant’s home at four o’clock in the 
morning without a warrant or substantial cause and whisked him off to the county 
jail without preferring any charges against him. 

The spectacular police roundups surely fall in this category. In a hunt for three 
“stocky” young negro robbery suspects, District of Columbia police recently rounded 
up ninety persons in a precinct-wide dragnet operation, holding sixty-seven overnight. 
Another man, not one of the ninety arrested, was later charged with the crime. No in- 
structions to prevent similar roundups were issued “because every crime must be in- 
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at all kinds of police illegality, however technical, however trivial.°°7 I sus- 
pect that is one good reason why Balbo *°8 and other cases °® admitted in- 
criminating statements elicited from an “illegally” arrested person and why 
most courts will continue to do so. 

A. Let’s turn it around, shall we? Since “illegal” arrest or search does 
cover a multitude of sins, if you start with the notion that the fruits of 
so-called mild violations should not be excluded, you wind up doing nothing 
much about brazen violations either. 

Q. Quite true. That is why it is to your advantage to liberalize the 
rules governing searches and seizures rather than heap further restrictions 
on police work. Extending the coverage of these provisions may theo- 
retically enhance liberty and privacy but actually, practically, such an ex- 
tension only serves to dilute the arguments for excluding evidence obtained 
““llegally.” By relaxing the standard of “probable cause” the chances for 
doing something about violations of real constitutional rights become so 
much the better.3!° 


vestigated on its own merits.” The incident is described in Trilling v. United States, 260 
F.2d 677, 690 n.11 (D.C. Cir. 1958) (Bazelon, J., dissenting in part). For a discussion of 
earlier Philadelphia roundups see Note, 100 U. Pa. L. Rev. 1182, 1205-06 (1952). 

307 See, e.g., Jones v. United States, 357 U.S. 493 (1958). Checking out a “lead,” 
federal alcohol agents discovered considerable evidence that petitioner’s farmhouse was 
the site of an illicit distillery. On the basis of an affidavit describing their discoveries, 
the agents obtained a daytime search warrant. Rather than execute the warrant at once, 
they decided to make further observations to determine which of various parties were 
implicated. Id. at 494-95. When a search of petitioner’s house was made some hours 
later it was held to violate the fourth amendment because by that time darkness had 
set in and the daytime warrant had expired. Id. at 496. Apparently there was “probable 
cause” to believe that petitioner had committed a felony and was in the house, but a 
majority of the Court ruled that whether, aside from the expired warrant, the search and 
seizure could be justified as incident to a lawful arrest was not “fairly presented by this 
case” since the record established that the agents’ purpose in entering the house was to 
search for distilling equipment, not to arrest petitioner. Jd. at 499-500. 

308 “We have assumed in considering this question that the arrest of the prisoner 
for first degree murder, of which he was later convicted under the circumstances dis- 
closed was technically illegal, but we do not decide this question. Conceding that the 
removal of the prisoner from West Virginia was an act in violation of the sovereignty 
of that state, the consideration would still remain that a felon may be arrested without 
a warrant, either by an officer or private person for the purpose of bringing him to 
justice.” Balbo v. People, 80 N.Y. 484, 499 (1880). 

309 See, e.g., Kemler v. United States, 133 F.2d 235 (1st Cir. 1942); Davis v. State, 
235 Ind. 620, 137 N.E.2d 30 (1956); State v. Wescott, 130 Iowa 1, 104 N.W. 341 (1905); 
Quan v. State, 185 Miss. 513, 188 So. 568 (1939); State v. Raftery, 252 Mo. 72, 158 S.W. 
585 (1913). 

Cf. Tipton, J., dissenting in State v. Ellis, 354 Mo. 998, 1008, 193 S.W.2d 35, 39 
(1946) (emphasis added): “In these cases had there been a mere technical violation of 
this statute by the Highway Patrol in its failure to ‘forthwith’ take [defendants] be- 
fore a court or magistrate with jurisdiction of the crime with which they were 
charged, it would be reasonable to argue that mo more was involved than the techni- 
cality of a mere illegal arrest, and, therefore, their confessions given during the period 
of illegal detention would not be involuntary. That is all that was involved in State v. 
Raftery [supra].” 

310 Cf, Levy, Views From the Wall—Reflections on Church-State Relationships, 29 
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A. In the proposal and adoption of the fourth amendment the choice 
to ban all types of unreasonable searches and seizures—not just the aggra- 
vated variety—was made for us. If it is found that the choice has been a 
poor one, we should resort to constitutional means to correct it.3" 

Q. Oh horsefeathers! You know as well as I do that within the broad 
confines of the concepts laid down in the amendment, policy consider- 
ations in light of modern day problems should play a decisive role. Further- 
more, if history proves anything it proves that present standards of 
“probable cause” are too stringent: 


“The best indication of what was meant by ‘probable cause’ would 
seem to be the provisions of the early revenue laws, since the experience 
of the colonists with oppressive searches was largely confined to those 
for smuggled merchandise. Both before and after the Revolution, tariff 
laws enacted by the individual colonies either expressly or inferentially 
provided for the issuance of warrants for goods subject to forfeiture 
solely upon a showing of due cause to suspect their concealment. And 
once the Union was formed, a similar requirement was embodied in 
the Collection Act, passed by the same Congress which subsequently 
drafted the Fourth Amendment, and reenacted by it shortly after the 
Amendment had been submitted to the states. The prima facie case 
established by these laws is reinforced by the fact that reasonable 
suspicion sufficed for the issuance of most other types of search war- 
rants. Apparently in no instance was probable cause to believe con- 
sidered necessary.” 312 


I assure you I do not blaspheme the Founding Fathers when I urge that 
search and seizure requirements “ought not to be an obstacle in a game but 
only a protection against arbitrary and capricious police action.” #13 When 
that day comes even the man in the street may listen attentively to starry- 
eyed reformers like yourself. That is why you should welcome such recent 


HENNEPIN Lawyer 51, 56-57 (1961) (address delivered at 1960 ACLU biennial confer- 
ence): “The Union, and its individual members, should be careful not to foment or 
support disputes about trivia. Must the ACLU dissipate its energy and effectiveness, and 
arouse the community, because for two weeks in December a bridge on a state highway 
supports a ‘Merry Christmas’ sign? Should grammar school children be subjected to 
an unseemly struggle which will probably leave undetermined the propriety of their 
Christmas carols?” 

311 Cf. Reynard, Freedom from Unreasonable Search and Seizure—A Second Class 
Constitutional Right?, 25 Inv. L.J. 258, 313 (1950). 

312 Note, 46 Harv. L. Rev. 1307, 1309 (1933). (Emphasis Added.) See also Chief 
Justice Marshall’s statement in Locke v. United States, 7 Cranch 339, 348 (U.S. 1813) 
(condemnation of cargo): “[T]he term ‘probable cause’ . .. in all cases of seizure, has 
a fixed and well known meaning. It imparts a seizure made under circumstances which 
warrant suspicion.” 

313 Paulsen, Safeguards in the Law of Search and Seizure, 52 Nw. ULL. Rev. 65, 66 
(1957). 
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decisions as Draper v. United States *14 and Jones v. United States,35 which 
sustain arrests and searches made on certain “hearsay” information. 
A. You know, for once you may have something there. 


314 358 U.S. 307 (1959). The case upholds an arrest without a warrant (and subse- 
quent search) based on a tip from a known and “reliable” informer that petitioner was 
peddling narcotics. The information was corroborated only to the extent that the in- 
former’s detailed description of petitioner and report of his whereabouts on a given 
morning squared with the arresting officer’s observations. 

Professor Edward Barrett finds considerable fault with Draper, viewing it as an 
instance where the court yielded to pressure to “water down the standards for prob- 
able cause to make formal arrests in order to avoid freeing obviously guilty defendants 
because of relatively minor invasions of their privacy.” Barrett, Personal Rights, Prop- 
erty Rights, and the Fourth Amendment, 1960 Sup. Cr. REv. 46, 66, 69. He rejects the 
notion that all police techniques which involve trespass or false imprisonment, “however 
slightly, must require the same justification as a formal arrest.” Id. at 63. As he sees it, 
the policy of the fourth amendment would be better served if in each case the gravity 
of the suspected crime and degree of cause to suspect an individual were balanced 
against “the magnitude of the invasion of the personal security and property rights of 
the individual involved.” /did. 

315 362 U.S. 257 (1960), discussed in Barrett, supra note 314, at 69-70. The case up- 
holds a search warrant based on a tip from an unnamed but “reliable” informer that 
petitioner and another were engaged in illicit narcotic traffic and kept a ready supply 
on hand. This information was corroborated by “other sources” and, to some extent, by 
the fact that the persons implicated were known to be drug addicts, 
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Notes 


FINANCING A CORPORATION: A CASE STUDY 


INTRODUCTION 


This note presents the financial history of a corporation small enough at 
inception to seek counsel at any law office, yet dynamic enough in its operation 
to use or consider numerous financing mechanisms including the sale of securities 
to the public. The presentation consists of a brief statement of the general 
financial history of X Corporation, followed by a detailed analysis of some of 
its financial problems and the manner in which they were solved. 

Although the subject is labeled X Corporation, the public and private records 
of a real counterpart provided the materials for the case study.! 


Tue Case Strupy 


Developing the Manufacturing Process: 1944-1948 


The leading role in the X Corporation story was played by Mr. T. L. Carol, 
its president. Mr. Carol graduated in 1924 from State University and immediately 
joined the Z Rubber Company. He rose through the managerial hierarchy to 
become executive vice-president in charge of research, a position from which 
he resigned in 1944. Thereafter Mr. Carol devoted his full time to developing 
a synthetic rubber compound, which he had previously patented, and to seeking 
financial assistance in commercially exploiting the new compound. 

Through personal friends at the Merle Investment Company, Mr. Carol 
was introduced to Messrs. John Kelly and G. Gary Gordon. He succeeded in 
interesting them in the commercial potential of the new compound, and they 
joined with him in a plan for financing the development of a business. 

X Corporation was formed. Mr. Carol assigned to the company his patents 
covering the synthetic rubber compound on the basis of the amount of money 
he had spent developing them (approximately $90,000). This transaction was 
reflected on the books by allocating $80,800 to patents and $9,200 to equip- 
ment. In exchange for the assignment, Carol received 800 convertible pre- 
ferred shares (par value $100 per share) and 500 common shares (par value $1 
per share). The excess of the original cost of the patents and developments over 
the aggregate par value of the shares received, $9,500, was credited to paid-in 
surplus. Kelly and Gordon purchased 10,000 convertible preferred shares at 
par for $1,000,000 cash. The Merle Investment Company also purchased 300 
common shares at par for $300 cash. 

The capital structure of X Corporation at the end of December, 1945, 
looked like this: 


(OCT: I a ae ee $1,000,300 Preferred Stock—5% cumu- 
Equipment... ........... 9,200 lative convertible. Author- 
) EC aS aoa eras ane 80,800 ized and issued 10,800 shares 

Gia FIO cae. creo cawscene $1,080,000 


Common Stock—Authorized 
17,500 shares. Issued 800 


shares, (par $1)........... 800 
Paid-in Surplus ............ 9,500 
$1,090,300 $1,090,300 


1The names of all persons, places, and corporations, as well as the nature of the 
X Corporation manufacturing process, have been fictionalized; otherwise the financial 
history of X Corporation is substantially that of its real counterpart. 
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The immediate concern of the promoters in early 1946 was obtaining a 
plant site and building. Fifty acres of land were purchased in fee just outside 
Village, Illinois, about 18 miles from the heart of Manufacturing City. Cost of 
the land was $36,750. A modern cement block and steel structure was erected 
by the latter part of 1946 at a cost of $247,000. Machinery, including high 
temperature industrial ovens, steam presses, steel rolling mills for working the 
rubber compound into suitable form, and other machinery and equipment for 
compounding and fabricating synthetic rubber parts was purchased for $750,000. 

All purchases—land, building and equipment—were financed by the original 
cash contributions and a loan from the Reconstruction Finance Corporation 
(RFC). On December 1, 1946, the company issued a 4% mortgage note to 
RFC in the amount of $349,350. The note was payable in installments of $5,833 
monthly, commencing December 1, 1947. The company’s property, plant, equip- 
ment, patents, and pending patent applications were made subject to the mortgage 
lien. 

Upon installation of the equipment and machinery, X Corporation began 
to manufacture molded parts on a pilot plant basis. Production was gradually 
increased until all presses were in operation in November 1947. All of the 
company’s production was delivered to prospective customers as samples. 

In August 1947, the company decided to produce gaskets and tubing by an 
extrusion method. A large quonset-type building near the plant site was leased, 
and extruders, heated conveyors, a small mill, tubing grinders, an oven, washer 
cutters, and other related equipment were installed. A pattern of sample pro- 
duction was followed in the extrusion phase of the operation just as was done 
earlier in the main plant molding section. By the end of 1947, the company was 
ready to extrude parts for commercial sale. 

The necessary working capital to carry the company through the experi- 
mental stage of its existence was provided from two sources other than the 
cash account. Kelly and Gordon made an aggregate advance to the corporation 
of $200,000 in return for 4% demand notes, and the RFC loaned the company 
an additional $200,000 in return for a 4% mortgage note similar to the original 
note. In addition, 4,200 shares of common stock were sold to 19 employees for 
cash at par, $1 per share.” 


2 At the end of 1947, the X Corporation balance sheet looked like this: 


Assets 
Current Assets: 
WER Sos ele orators hts tne 5-5 vila wie aero ui a Sees ERA aes GreSTO aS $ 125,677 
ATMA MMOOMUODIE s. 6. 5 as0hacusnccanssnsscabineewomene 13,915 
RI IMNOS 5. occ sino asa papas sien oe eARoERT he eee ear 57,636 
GR GROBAN AMIS odin Sosa eee id $ 197,228 
Property, Plant and Equipment (less depreciation)....... 1,175,368 
Patents (including experimental and development costs 
applicable to pending applications).................. 223,383 
WDRISEIET METINTROS: Sars. a esis vanes NORM eee sarees Sei eee aees 34,626 


$ 1,630,605 


Liabilities and Net Worth 


Current Liabilities: 
COO AVAIIE dn: os seis canwaeesiao teres ceaReRse ss $ 70,715 
(Continued) 
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At this stage, because of its policy of sample production, X Corporation 
had marketable products but had yet to earn its first dollar. Nevertheless, the 
company desired to expand its extrusion and molding operations to lower costs 
per unit of production and to meet the expected demand for its products. It 
also desired to escape the fixed charges attributable to the RFC mortgage notes. 

With these general purposes in mind, X Corporation approached the Merle 
Investment Company for aid in obtaining the necessary funds, and that com- 
pany placed X in contact with an underwriter who supervised a sale of common 
shares to the public. As a prelude to this sale, the X Corporation articles were 
amended and the company was recapitalized so that: 


(1) The authorized common shares were increased to 750,000 ($1) par). 

(2) The preferred class was eliminated by changing the 10,800 out- 
standing convertible preferred shares and reclassifying them into 
247,850 common shares. 

(3) All accrued dividends on the convertible preferred shares were 
waived and released by Carol, Gordon, and Kelly, the only pre- 
ferred shareholders. 

(4) The 5,000 outstanding common shares with pre-emptive rights were 
changed into 89,150 new common shares without pre-emptive rights. 

(5) The $200,000 face amount of the outstanding 4% shareholder’s de- 
mand notes was exchanged for 20,000 common shares. 

The exchange of 5,000 old common shares for 89,150 new common shares (a 
ratio of slightly less than 18 to 1) required a transfer of $84,150 from paid-in 
surplus to stated capital, while the reclassification of the preferred shares resulted 
in a transfer of $832,150 from stated capital to paid-in surplus. The exchange 
of shareholder notes for common shares also increased paid-in surplus by 
$180,000. 

With the new financial structure, X Corporation successfully sold 343,000 
common shares to the public in January 1948. The proceeds to X Corporation 
amounted to $3,018,400 before deducting expenses incurred in making the 
offering. A tabular summary of the sale follows. 


Underwriting 
Discounts and Proceeds to 
Price to Public Commissions the Company 
Per Unit: $10 $1.20 $8.80 
Total: $3,430,000 $411,600 $3,018,400 
Note payable (current maturities RFC).................. 70,800 
Notes payable (shareholders) ...............ceeeeeeeeees 200,000 
MoCpued HORUS «6. cociccccscccccctccdccecsecencceses 7,126 
Total current liabilities ................cce eee ees $ 348,641 
Term Indebtedness (4% mortgage note)................- 479,050 
Capital Stock: 
Preferred—5% cumulative convertible 
Authorized and issued 10,800 shares ($100 par)....... $ 1,080,000 
Common—Authorized 17,500 shares, 
Issued 5,000 shares ($1 par)..............ec cece eens 5,000 
1,085,000 
Less Net Operating Deficit...............cceececeeceecs (282,086) 


802,914 
$ 1,630,605 
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The net proceeds of the sale were allocated as follows: 
(1) $30,600 for expenses of the issue. 
(2) $549,850 for payment in full of the indebtedness to the RFC. 
(3) $500,000 for construction of an extrusion plant and for purchase 
of the quonset-type building heretofore leased by the company. 
(4) $300,000 for constructing and equipping a tool and die department. 
(5) $600,000 as working capital for use in connection with present and 
proposed plant operations. 
The balance of $1,037,950 was used for the purchase and construction of addi- 
tional presses, molds, extruders, and finishers, and for working capital in con- 
nection with making these facilities operational. 
The new X Corporation capitalization consisted entirely of equity funds as 
follows: 





CEQ IG SURGES coc oe axes Seer $ 700,000 

PAA NING), 6-5. snseenreie- we ais eaten es Seer $ 3,512,900 
Net Loss from operations (from inception).... (387,646) 3,125,254 
$ 3,825,254 


Growth, Expansion and Merger: 1948-1955 


The company operated and expanded its business without substantial addi- 
tional financing through August 1950, when it acquired a plant and equipment 
located at Hamlet, Illinois. The capital addition program thus commenced was 
financed substantially by the RFC. X Corporation made an agreement with RFC 
whereby it could borrow an amount, not in excess of $2,500,000, to be used for 
the purchase and/or construction of real estate and equipment. X Corporation 
gave its 4% mortgage note, dated August 31, 1950, and borrowed against the 
note as the need arose. The note was secured by a mortgage covering all of 
the company’s real and personal property, with the exception of property alloca- 
ble to the tool and die department, and by assignment of the company’s patents 
and trademarks. In addition the company negotiated 3% serial mortgage bank 
loans in the amount of $228,000 secured by a lien on the equipment owned by 
the company in its tool and die department. X Corporation also leased material 
handling equipment and two trucks from the Lodge Leasing Corporation as 
part of the expansion program.3 

In conjunction with its plan to equip and operate the Hamlet plant, X Corpo- 
ration had two other major expansion projects in mind. One was the purchase 
of enough machinery and equipment to increase the extrusion capacity at the 
Village plant by seventy-five per cent, and the other was a plan to erect a plant 
in California where a good market in the defense industries was known to 
exist. The company believed it would need (over and above the funds available 
from the RFC) about $750,000 to complete the Village expansion, and $1,500,000 
to set up a plant in California. 

Again X Corporation turned to the public and in July 1951 sold 200,000 
shares of its common stock at the initial offering price of $15.25 per share. Under- 
writing discounts and commissions amounted to $1.45 per share and the proceeds 
to the company aggregated $2,760,000.* 


3 Additional financing was obtained at this point through a sale of 25,000 shares of 
common at $9.50 per share to existing shareholders. An employee also exercised an 
option to purchase 200 shares at $10 per share. 

4 The financial statements exhibited to the public in connection with this sale are 
set forth at top of next page. 
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X CORPORATION 
Balance Sheet—May 31, 1951 


Assets 
ee NG rsh oo yee ds WE ees Shee $ 4,091,178 
CRIB NEI oi oak ok k bok had. ROS ERR KOLO eeeens 1,340,103 
Bieterred CMmrOes <6 % Kc tcevnncctcesuesexs eeekseruresens 211,024 
Other Assets (including $500,000 construction fund)..... 503,306 
Patents and Frademaeks:.. cc occ cccceckkccccccscvevescess 179,743 
$ 6,325,354 
Liabilities and Net Worth 

Content Bishies oo oie seu hae tec mew eee Wedadan ees 783,112 
Perm Notes Payable. «cc. «cdc dcseccscscacvcceccvsneavees 1,601,000 
Cent NON a ook See eccacsnevmews «ahbwemecdasennene 725,200 

PR NEI oe sao oa oe hose bubs cans ds veet cube Chimay ss $ 3,827,200 
Less Net Operating Loss .............ccceeeeecceees (611,158) 3,216,042 


$ 6,325,354 





Statement of Income 





























1948 1949 1950 1951 
(5 months) 
IGG RINE: Sir Powdigaccvewecece sd $ 425,800 991,683 3,328,286 1,458,615 
Manufacturing and selling 
Co ee eer rer re 1,002,429 1,264,288 2,908,231 1,247,688 
Operating Profit (loss) ........ $ (576,629) (272,605) 420,055 210,927 
OEP MCOME . ow oc .cccicccccee 11,152 7,384 62,912 5,077 
ORE 5, xan Bee i os eRe $ (565,477) (265,221) 482.967 216,004 
BARBS eos Ware Sn ec ele ce ew —_—— — aa 45,000 
Net Corporate Income ........ $ (565,477) (265,221) 482,967 171,004 
Financial Expenses... ......... 1,763 135 16,617 28,269 
Net Common Stock 
Earnings (loss) ............$ (567,240) (265,356) 466,350 142,735 


The proposed Illinois and California expansions were carried out as planned; 
a plant modeled after the original Village, Illinois, plant was constructed and 
equipped at Desert City, California. This plant began fabricating insulation 
products for the aircraft industry and was operating at ninety per cent of ca- 
pacity by late 1952. 

In addition, X Corporation acquired all the outstanding capital stock of A 
Company, a California Corporation, at a total cost of $319,148. $90,400 of the 
purchase price was paid in cash, and the balance was paid by issuing 15,000 
X Corporation common shares at $15.25 per share. Following the acquisition of 
A Corporation, X Corporation moved A’s equipment and operations to the 
Hamlet plant. The A Corporation plant was put up for sale. It was hoped that 
A Corporation’s patents would prove financially beneficial to X Corporation. 

By March 31, 1954, all of the capital expansicn program was completed and 
operational. Due to the problems of expansion, the company operated at a 
slight loss in 1952, but had net common stock earnings of $376,843 in 1951 and 
$276,346 in 1953. At this time the debt section of X Corporation’s capitalization 
looked like this: 








156 LAW FORUM [VoL. 1961 
3%% Notes Payable to Banks (current)...............eeeeee0 $ 200,000 
4% Serial Mortgage Note Payable to RFC..................... 1,836,500 
5% Serial Mortgage Note Payable to Mutual Life Insurance Co. 

secured by lien on Desert City real estate..............eeeees 39,300 


3% to 4%% serial mortgage note from Citizens Bank of Manu- 
facturing City secured by a lien on machinery and equipment 
Sh Od i ie Ri oc kbs oi vesssveevieaseraskiasaye 298,910 


$ 2,374,710 





Since X Corporation contemplated no further expansion programs in the 
immediate future, the company thought it advisable to prepay its bank indebted- 
ness of $200,000 along with all of its outstanding funded indebtedness. To do 
this, a $3,000,000 542% convertible sinking fund subordinated debenture issue 
was proposed, underwritten and marketed. The net return to the company 
from this issue was $2,822,000 after paying a 5% underwriting commission and 
$28,000 in expenses. The X Corporation balance sheet then looked like this: 





Assets 
| i ere Sere 1 een oe $ 6,450,368 
RW EIIUOIAS: 5 ais. 55.5's00dcdorans cee es Ree eee 1,409,472 
RMR UNMON RS 65/5 i-5o2s scan ee ae et 855,150 
ROR ry chi picts Sige cca ove rae aa cee te Lara see ci 1,058,190 
I i he ba eae hia vabli s 416,977 
Investments and Other Assets...............208+ 243,491 
Parents and UeaGemares: .6..55 occ cewnsccdeciesce 222,452 
$10,656,100 
Liabilities and Net Worth 
riseretit TAR NINES: 6, Gos cess soe ww eealeeeaarese $ 487,672 
PONG= PPA EPOUE 6. «5 sod bowen aoose cuaweeeuaee ae 3,000,000 
ROBIN USER 6.50. salad oalea sw aaeeeaisr Waco 940,900 
DIE: 9. &. ancaueV¥eusseuveeeeonseeaaen $ 6,589,089 
Se I OE cavciecenenneseneonaciaaes (361,561) 6,227,528 
$10,656,100 


In 1954, X Corporation had an operating profit of $153,243, but incurred 
a slight overall loss of $3,000 after deducting nonoperating expenses. This 
turned out to be the last full year of operation as a separate entity for X Corpo- 
ration. 

Effective March 1, 1955, X Corporation merged with Big Corporation, a 
wholly owned subsidiary of Very Big Corporation. By the terms of the 
merger, Big Corporation assumed the outstanding 542% Convertible Sinking 
Fund Debentures of X Corporation, and each outstanding common share of 
$1 par value of X Corporation was converted into one common share of $5 
par value of Big Corporation. As a result of the merger, the ex-shareholders 
of X Corporation controlled about 47% of the stock of Big Corporation, while 
the Very Big Corporation owned the other 53%. 

Big Corporation has been successful since the merger; sales in 1957 totaled 
$25 million and the company earned post-tax profits of $1,200,000. Incidentally, 
Mr. T. L. Carol, the man with a patent and an idea in 1944, became President 
of the Big Corporation as a result of the merger and currently directs the 
firm’s six plants and nationwide system of distribution. 
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CoMMENTs ON THE CasE STUDY 


Getting Started 
Promotion 


The preceding treatment, sketching X Corporation’s development from in- 
corporation through merger, passed over the most important phase of the 
operation—the promotional period. Promotion is the key to the successful 
launching of any business enterprise because the promoter must make others 
see opportunity and believe in it, and must organize his plans and push them 
to completion, or the enterprise will never progress beyond the idea stage. 

The promoter of an invention, such as Carol, has three main problems 
confronting him at the outset: he must be reasonably sure that his patent has 
strength and breadth so that it will be difficult for a competitor to manufacture 
a close substitute without technically infringing the promoter’s patent;* he 
must correctly predict that his product can be manufactured in commercial 
quantities; and he must estimate the probable demand schedule for his product 
with near accuracy. The amount of work and skill required of a promoter 
should now be obvious. In the X Corporation case, Carol must have done a 
convincing job of projecting unit costs of production from laboratory experi- 
ments as he was able to persuade Kelly and Gordon to invest $1,000,000 before 
his process had been tested, even on a pilot plant basis.® 

The manner in which Carol got together $1,000,000 of financing was quite 
normal, although the amount appears spectacular. The personal finances of the 
promoter and of his friends and associates normally provide the initial capital 
for any business venture. As Carol had exhausted his cwn funds and needed 
more than friends could provide, his only hope was to find an individual or 
syndicate with venture capital looking for a capital gains opportunity. Friends 
at the Merle Investment Company put him in touch with Kelly and Gordon; 
Carol’s promotional ability and the apparent soundness of his proposal did the 
rest. This experience lends substance to the theory that most commercial bankers 
have a “little black book” containing names of people with venture capital to 
invest.?7 One point which should be emphasized in evaluating Carol’s good 
fortune in enlisting the support of Kelly and Gordon is the fact that Carol had 
22 years of experience as a high level executive in the rubber industry, and 
owned a valid patent covering a basic process in which he had invested $90,000 
plus much time and effort. 


5 Tt is sound business judgment to plan to sell at a price which will yield reasonable 
returns rather than to invite infringement of the patent by exploiting fully one’s mo- 
nopoly position. 

® On the role of the promoter, see generally 1 Dew1nc, Financia Poicy or Corpo- 
RATIONS 402-37 (5th ed. 1953). The stages of promotion have been broken down into 
discovery, investigation (including estimating gross revenues, unit costs of production, 
and financial requirements, and verifying the three), and assembly. GuTHMANN & 
DovucGa.L, CorporaTE FINANCIAL Poxicy 187-208 (3d ed. 1955). 

™ Murphy, The Big Worry for Small Business: Money, Fortune, July, 1957, p. 120. 
Note that the Merle Investment Company purchased 300 common shares of X Corpora- 
tion at $1 par. Doubtless Carol was more than pleased to provide them with so modest 
a “finder’s fee.” Later, of course, these 300 common shares took on new proportions 
when the company was recapitalized. 
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Forming the Corporation 


Kelly, Gordon, and Carol decided to incorporate in Illinois since they con- 
templated that X Corporation would be a manufacturing enterprise carrying 
on the bulk of its business locally.8 During the incorporation process, the in- 
corporators discovered that requirements concerning the pre-incorporation sub- 
scription agreement and the purpose clause of the articles of incorporation could 
have a direct bearing on corporate financial problems. 

In Illinois, to prevent a subsequent blue-sky law violation, all persons who 
expect to be shareholders in the near future should sign the pre-incorporation 
subscription. If these original subscribers number 25 or less, the corporation is 
exempt from qualifying those particular shares under the Illinois Security Law,® 
and subsequent sales to these subscribers are likewise exempt.!° On the other 
hand, sales by the corporation to persons not already shareholders or subscribers 
(this class being closed upon filing the articles of incorporation)!1 must be 
qualified under the Illinois Security Act.12 

There are two schools of thought on whether the purpose clause describing 
the contemplated activities of the corporation should be general or detailed.!% 
In the case of a manufacturing corporation such as X Corporation, however, 
care should be taken in enlarging the purpose clause, since an overly broad 
clause could take the corporation out of the exemption given manufacturing 
and mercantile corporations from assessment of the capital stock tax by the 
Department of Revenue.!* 


8It can be argued that Delaware incorporation should have been resorted to be- 
cause of the liberality of the Delaware Act, the reasonableness of its franchise tax, and 
the fact that frequent interpretation has given its provisions certainty and clarity. Further 
reasons given why an Illinois company should incorporate elsewhere center around the 
Illinois capital stock tax and the Illinois requirement that every share have a vote. See 
Garrett, Where to Incorporate, 37 Itt. B.J. 386 (1949). On the other hand it has been 
emphasized that in Illinois, the annual franchise tax imposed on foreign corporations is 
as much as the franchise payment required upon original incorporation in Illinois. In 
addition, the foreign corporation has a tax liability in the state of incorporation. See 
Baker & Cary, Cases oN Corporations 22 (3d ed. 1959). 

®Sec. Law of 1953, § 4M; Inu. Rev. Srat. c. 121144, § 137.4M (1959). The form for 
this subscription is not furnished by the state. See Form 2, 1 Corp. CoMM. OF THE 
Cuicaco Bar, ILtino1s Bustness Corporation Act ANNOTATED 488 (2d ed. 1949). 

10Sec. Law of 1953, § 4B; Inu. Rev. Srat. c. 12142, § 137.4B (1959). 

11 Bus. Corp. Act § 16, Iny. Rev. Srat. c. 32, § 157.16 (1959). 

12 Tl. Sec. Law of 1953, § 5C; In. Rev. Strat. c. 121%, § 137.5C (1959). Section 4G 
of the Securities Act, Ini. Rev. Stat. c. 121%, § 137.4G (1959), provides an exception 
in that it exempts sales within any period of 12 consecutive months to not more than 15 
persons (provided no commission in excess of 15% is paid on account of the sale, and 
if the issuer files a 4G Report of Sale with the Secretary of State within 30 days). By 
using this exemption along with the 4M exemption for sales to subscribers, a corporation 
can acquire 40 shareholders without having to register any of the shares sold. 

18 See BaKER & Cary, op. cit. supra note 8, at 25. 

14For a statement of what property is assessed by the Department of Revenue and 
what by local assessors, see Itt. Rev. Stat. c. 120, § 498 (1959). Worthey, What Every 
Lawyer Should Know About Organizing a Corporation, 42 Itv. B.J. 30 (1953), covers 
clearly and concisely the mechanics of incorporating in Illinois. Baker & Cary, op. cit. 
supra note 8, at 24-29, contrasts the Illinois and Delaware Business Corporation Acts. 
See also Garrett, supra note 8. 
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Initial Capitalization 


X Corporation’s original capital structure consisted entirely of equity funds 
in the form of 10,800 preferred shares (par value $100) authorized and issued 
and 800 common shares (par value $1) issued out of an authorization of 17,500 
shares. 

Legal restrictions aside, the basic financial plan of a new manufacturing 
enterprise will be guided by three axioms of finance: (1) bonds should be issued 
only when future earnings can be predicted to be liberal and constant; (2) pre- 
ferred shares may be issued if expected earnings will give a fair margin over 
preferred dividend requirements; (3) only common shares should be issued 
when the earnings of the new corporation are uncertain or unpredictable.!5> The 
uncertainty of X Corporation’s future earnings should have precluded the pre- 
ferred share issue, especially since the parties realized that dividends would 
accumulate through a long period of experimental production. 

Evolution of the capital structure of a corporation involves distributing 
among the contributors their respective participations in profits and _ losses, 
ownership of the assets, and control of the enterprise.1® The distribution of all 
three elements in the X Corporation capitalization was based almost directly 
on capital contributions. Kelly and Gordon did not wish to accord Carol any 
recognition for the intangible value of his contributions beyond his actual ex- 
penditures, and Carol was in no bargaining position to demand more than he 
got. Gordon and Kelly avoided the tax-inspired temptation to accept debt 
securities from X Corporation in return for a substantial portion of their invest- 
ment,!7 thereby keeping the way open for X Corporation to borrow in the 
future. 

Although the X Corporation election to use preferred shares for the bulk 
of the initial capitalization was financially unsound, the preferred share agree- 
ment was weil drafted. Legally, a preferred share is proprietary in nature since 
it lacks the vital attributes of creditorship, namely, a fixed principal maturity 
and a fixed claim for interest. Typically, preferred shares are substitutes for 
bonds rather than common shares in a given capital structure; however, the 
covenants in the agreement can be drafted to confer a proprietary status on 
the holders.18 The X Corporation shares were five per cent convertibles, cumu- 


151 DeEwINa, op. cit. supra note 6, at 438. 

16 Rohrlich, Initial Capitalization and Financing of Corporations, 13 Vanp. L. Rev. 
197 (1959). 

17“A ‘good’ capitalization from a tax viewpoint . . . will often involve a small base 
of common stock, a heavier layer of preferred stock and as much debt as the tax advisor 
believes will be given tax recognition.” Caplin, Subchapter S and Its Effect on the 
Capitalization of Corporations, 13 Vanp. L. Rev. 185 (1959). Some tax considerations, 
which suggest the advantages of small equity and large debt where the entire capitaliza- 
tion comes from one group, follow. Interest on debt is a deductible expense to the 
corporation. INT. Rev. Cope or 1954, § 163(a). (Desire to secure a deduction plus an 
unwillingness to assume a fixed charge is a breeder of hybrid securities.) Debt prin- 
cipal can be repaid to creditors without the tax consequences which attach to redemp- 
tion of shares from shareholders. See Int. Rev. Cope or 1954, § 302. Losses on share in- 
vestments usually are subject to the capital loss provisions of the code, whereas a bad 
debt might be either fully deductible or treated as a short-term capital loss. Int. Rev. 
Cope oF 1954, §§ 166, 532. See generally Bittker, Thin Capitalization: Some Current 
Questions, 34 Taxes 830 (1956); Rohrlich, szpra note 16, at 202; and Spanbock, Carro & 
Katz, Nourishing the Thin Capital, 34 Taxes 687 (1956). 

18 Some possible covenants of a creditorship nature in preferred share agreements 
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lative after January 1, 1948, and under Illinois law each share had a vote.!® On 
balance, the X Corporation preferred shares were distinctly proprietary in na- 
ture.?° 

The promoters discovered that the mere decision to incorporate brings 
forth a shower of expense items such as state fees, attorney’s fees, and the cost 
of items like a minute book, a stock book, and a corporate seal. Some expenses 
were lowered when the incorporators decided to issue low-par common shares 
(as opposed to no-par shares),21 and authorized more than the original sub- 
scriptions called for. In Illinois it costs nothing to authorize a “cushion” to 
preclude the need for later amendment, since Illinois fees are based on issued 
shares and their supporting stated value plus paid-in surplus.?? 


include the following: (1) the preferred shareholders may be entitled to receive divi- 
dends before common shareholders (preference as to dividends); (2) upon dissolution, 
preferred shareholders may be entitled to satisfy their claims before common share- 
holders (preference as to assets); (3) the preferred shareholders may be entitled to re- 
ceive payment of all past-due dividends before common shareholders may receive any 
return (cumulative covenant); (4) the preferred shareholders may be secured by a right 
to have corporate earnings earmarked specifically for a future redemption of the pre- 
ferred shares (sinking fund covenant); (5) the corporation may be prohibited from 
issuing in the future securities of equal or senior claim; (6) the corporation may be 
required to segregate surplus as a reserve for preferred dividends; (7) the preferred 
shareholders may be denied the right to receive dividends beyond the stated rate (non- 
participating covenant); and (8) the preferred shares may be subject to the right of the 
corporation to redeem them (callable covenant). On the other hand, a preferred share 
agreement granting rights to the preferred shareholders to convert their shares into 
common shares (convertible covenant), to vote on equal footing with common share- 
holders (full voting privilege), and to participate in dividends beyond the stated rate 
on equal terms with common shareholders (full participation) or otherwise (limited 
participation), while denying any right to receive overdue dividends before any divi- 
dends are paid to common shareholders (noncumulative covenant) is primarily pro- 
prietary since its only preference is as to dividends. For a discussion of preferred share 
covenants, see VAN ArRSDELL, PropLEM MANvuAL IN CorporaTION FINANCE 14-17 (1949). 

19TtL. Const. art. Xl, § 3; Bus. Corp. Act, § 28, Int. Rev. Srat. c. 32, § 157.28 
(1959). 

20 One writer in the field warns that with close corporations, courts are beginning 
to attach importance to the ratio of debt to capital in determining whether a particular 
security is in fact an equity share or evidence of a debt (ignoring the label used by the 
parties). ROHRLICH, ORGANIZING CoRPORATE AND OTHER Business ENTERPRISES 235 (1949). 
A line apparently is drawn between original capital contributions in exchange for alleged 
debt securities and loans made by the shareholder to the corporation several years after 
its organization. 

21 At the time these shares were issued, the stamp tax on original share issues dif- 
ferentiated between par and no-par shares. On par shares the tax was 11¢ on each $100 
or fraction thereof of the face value of each certificate, while no-par shares were taxed 
upon the actual value of each share (3¢ on each $20 of value or fraction thereof for 
shares valued under $100; 11¢ on each $100 of value or fraction thereof for shares 
valued over $100). However, stamp taxes on all shares issued or transferred after Janu- 
ary 1, 1959, are based on actual value. The tax now is 10¢ on each $100 or major 
fraction thereof (actual value) of each certificate, or of shares where no certificate is 
issued—the tax to be computed on the basis of all certificates (or shares) issued by the 
corporation each day. The transfer tax is likewise based on actual value with a maximum 
of 8¢ per share and a minimum of 4¢ per share on single transfers. See CCH Stock 
Trans. Guipe §§ 2501-02 (1960). 

*2 The number of shares to be issued initially plus the consideration to be paid for 
them must be set out in the articles of incorporation (a minimum of $1,000 is required 
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Working Capital Sources 


At the end of 1946, X Corporation had spent all of the original capital con- 
tributions on plant, property, and equipment. It was facing a long period of 
pilot plant production and was in desperate need of working capital. Since the 
capital structure was clear of debt, the way was open to borrow if a creditor 
could be found who was willing to lend on the strength of assets alone. 

X Corporation found that external capital was available to a growth com- 
pany in the small business category.28 The three general sources of such funds 
can be classed broadly as private, institutional, and public. The private sources 
consist mainly of venture capital investors seeking capital gains opportunities. 
Gordon and Kelly, the original X Corporation backers fall into this category. 
Institutional loans are available in amounts as low as $100,000. The main insti- 
tutional investors are life insurance companies, universities, pension and trust 
funds, and federal, state, and local development agencies.?4 

X Corporation eliminated private investors as a source of funds because 
Kelly and Gordon had pre-empted the field, so to speak, while the public was 
eliminated because a commercially proven process from which an earnings pro- 
jection could be made was lacking. X Corporation channeled its efforts toward 
banks and insurance companies and the RFC among the institutional lenders, 
realizing that the financial risk involved was too speculative to interest trust 
and pension fund managers. Contact with the right source of funds requires a 
detailed study of lenders’ habits in relation to the borrower’s needs. Only a 
small percentage of loan applications will interest an institutional investor and 
the borrower must so select prospective sources as to increase its relative chances 
of success with a given application. 

While seeking bank financing, X Corporation discovered that commercial 
bankers have a vital interest in the purposes for which funds are needed, the 
borrower’s plan of prepayment, and the source or sources of prepayment. X 
Corporation encountered a major stumbling block in that it could point to 
nothing in the nature of inventory or accounts receivable which it intended to 
liquidate to provide repayment.2> A short-term loan from any source was 
precluded for this reason. 


and this cannot be less than the par value of the shares issued therefor). Ill. Bus. Corp. 
Act, §§ 17, 47. The initial consideration is the base for computing initial fees and taxes, 
and remains the base for the annual franchise tax until changed under § 96(a) of the 
Illinois act. Illinois charges include a license fee equal to %o of 1% of the initial con- 
sideration, an initial franchise tax equal to the license fee except that a $10 minimum is 
required per annum, computed by the month until July 1 of the mext succeeding year 
(a corporation organized in January would compute this tax as 1%» of $10 or 1%» of 
the license fee, whichever is greater), and a filing fee of $20. See Worthey, supra note 14. 

23The term “small business” is necessarily imprecise. The upper limits of this 
category as seen by the Small Business Administration are set forth in the text at p. 163 
infra. The lower limit for purposes of institutional loans or public issue financing is 
that size which will justify an amount of financing which a specific institution or 
underwriter believes will be profitable to it. A venture capital investor is more interested 
in growth potential than size so that the lower limit in this case is a size which the 
particular investor will find worth his time and attention. To the extent that the corpo- 
ration seeks funds from friends of the incorporators, there may be no lower limit. 

24For a general discussion on external financing, see Cahn, Capital for Small Busi- 
ness: Sources and Methods, 24 Law & ConTEMP. Pros. 27 (1959). 

25 Commercial bankers tend to evaluate rigorously a potential borrower’s credit 
rating. Among the prime credit prerequisites are: availability of collateral security, 
capacity to operate one’s business efficiently and profitably, and a balance sheet which 
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One commercial banker was willing to lend X Corporation $350,000 se- 
cured by a mortgage on the assets plus the signatures of Kelly and Gordon.”® 
The terms of the proposed loan included a “balloon” feature in that X Corpo- 
ration was asked to execute a series of notes maturing each six months starting 
one year from the date of the loan. The face of each note was greater than the 
one which had matured six months previously, the last note in the series being 
the largest. The proposed loan agreement contained restrictions on executive 
salaries, bonuses, expense accounts, and future borrowing. Interest was to be 
fixed at eight per cent and X Corporation was required to maintain a deposit 
equal to twenty per cent of the unpaid balance with the lending bank. This re- 
quirement increased the interest rate to the extent that X Corporation would 
not otherwise have maintained a cash balance equal to the required twenty per 
cent.27 Kelly and Gordon balked at signing the notes and X Corporation sought 
other sources.?8 

X Corporation unsuccessfully applied for loans from two insurance com- 
panies, but it learned that funds were potentially available from this source and 
filed the information for future reference.2® The lower limit for this type of 


reflects financial resources from which a loan can be repaid. See GUTHMANN & DovucaLt, 
op. cit. supra note 6, at 424-25. Traditional financial analysis requires that debt financing 
be limited upon some ratio of debt to assets or interest charges to earnings. The general 
rule of thumb is that debt principal should not exceed 40% of total tangible assets, and 
that fixed financial charges should not exceed 40% of net earnings after depreciation and 
taxes. Of the two, modern theory emphasizes the earnings basis as more important since 
assets have value only to the extent they can produce earnings. This, in a nutshell, is the 
reason why X Corporation had difficulty borrowing money despite owning $800,000 
“worth” of unencumbered assets. For a discussion of these financial ratios, see, e.g., 
Van Arsdell, Financing Corporate Growth, 191 Comm. & Fin. Curon. 960 (March 3, 
1960). 

26 Prior to 1940, commercial banks limited their lending to short-term loans, but 
businessmen made a practice of renewing these loans several times before finally paying 
the principal. About 1940 commercial banks frankly recognized this practice by starting 
to make long-term loans for plant expansion. Today banks provide much capital on 
long-term loans. GERSTENBERG, FINANCIAL ORGANIZATION MANAGEMENT 431 (4th ed. 
1959). Banks that require personal guarantees of shareholders rationalize that the bor- 
rower should not enjoy freedom from personal liability merely because he incorporated 
his enterprise, or that principal shareholders should be willing to express the same con- 
fidence in the enterprise as has the bank by lending it money. See Frampton, Legal 
Aspects of the Primary Problem: Getting Capital, 1958 U. Iti. L.F. 540, 547 (1958). 

27 Banks justify the “compensating balance” requirement on two grounds: (1) it 
is in the customer’s best interest to maintain a good cash position; (2) a customer who 
maintains such a balance provides loanable funds and is therefore entitled to extra 
credit consideration. When the “compensating balance” device is used, service charges 
are usually not levied. GUTHMANN & DouGaLL, CorporaTE FINANCIAL Poticy 421 (3d ed. 
1955). 

28 On bank borrowing generally, see GERSTENBERG, OP. cit. supra note 26, at 322-23, 
431-33; GuTHMANN & DousaALL, op. cit. supra note 27, at 414-18; and Symposion, Survey 
of Current Methods of Corporate Financing, 14 Bus. Law. 883-96 (1959). 

2° According to one study, there are 80 insurance companies with assets large 
enough to be interested in industrial non-real-estate loans, and half of these make such 
loans to “small businesses.” A few companies describe their minimum loan figure as 
$100,000, and a few say their lower limit is $500,000, but the bulk of the group sets 
$250,000 as the minimum. In each case the minimum is said to be that figure below 
which the costs of investigating a prospective borrower cannot justify a loan, regardless 
of credit rating. Slightly over 10% of all industrial, non-real-estate loans by insurance 
companies during 1953-1956 went to companies with assets under $10,000,000. Cahn, 
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loan is $100,000, and a borrower should have a minimum net worth ranging 
from $250,000 to $350,000 with assets of at least $1,000,000 to be given serious 
consideration for an insurance company loan. Since there is competition for 
insurance company financing, a descriptive brochure should accompany every 
loan application. The brochure should contain a detailed financial analysis in- 
cluding earnings projections, data on markets and competition, and a detailed 
statement of financial needs and the relation of these needs to earnings and 
growth statistics; the cost of preparing such a brochure is considerable, but not 
a deterrent. 

Most insurance companies refuse to finance an enterprise that lacks an 
experienced financial officer, a good accounting system, and a system of cost 
controls. Diversification and depth in management is usually required. In fact, 
the skill and depth of management is weighed heavily by every investor with 
the possible exception of the public. Lenders particularly want a passive role in 
an enterprise, and a one-man operation or a management with no “young 
blood” forewarns them of probable future stagnation or deterioration when the 
top executive dies or retires. 

Although the X Corporation offered many “plus factors” for an insurance 
company investor, the question mark centering around the untried manufactur- 
ing process caused the companies to adopt a wait-and-see attitude.®? 

X Corporation found its financial angel when it turned to the RFC. After 
1934, the RFC was permitted to make loans to solvent businesses which were 
unable to obtain funds elsewhere. Ordinary RFC business loans for expansion 
purposes or working capital increases usually had a term of from three to eight 
years. They were secured, and they matured in equal installments. The loan 
made to the X Corporation fitted this pattern, since it matured in monthly in- 
stallments over five years following a one-year period of grace. In 1953 the 
operations of the RFC were discontinued, but its loan program for small business 
was carried on under the successor Small Business Administration (SBA). 

The Small Business Investment Act of 1958 #! provides for licensing by the 
SBA of investment companies formed to provide funds to small business con- 
cerns by purchasing convertible debentures or long-term mortgage notes.®2 A 
small business concern is defined as one which is independently owned and 
operated and not dominant in its field. A concern is not “small” if its shares have 


supra note 24, at 35-37. In 1950, Metropolitan Life embarked on a specific lending pro- 
gram for small business; Prudential did the same in 1956. Borrowers have not flooded 
either company. See Murphy, The Big Worry for Small Business: Money, Fortune, 
July, 1957, pp. 120, 1995. 

30 Qn institutional loans, see generally Cahn, supra note 24, at 35-40; McBrien, 
Methods of Financing Corporate Business, 6 Prac. Law. 32 (April 1960); Meles, Where 
Does Growth Money of Companies Come From? 190 Como. & Fin. Curon. 1694 (Oct. 
22, 1959); Murphy, supra note 29; Overby, Financing Your Company, 187 Comm. & 
Fin. Curon. 377 (Jan. 23, 1958). The features of insurance company term loans which 
distinguish them from bank term loans include: (1) larger size; (2) longer maturities; 
(3) wider variety of form in loan agreements; and (4) greater penalties for pre-payment. 
GUTHMANN & DovuaaLL, op. cit. supra note 27, at 465-66. 

3172 Stat. 689 (1958), 15 U.S.C.A. § 661 (Supp. 1959). 

32 Debentures must be convertible at the option of the holder into shares of “sound 
book value”; they are usually callable on any interest date without penalty. The interest 
rate, terms of the indenture, and maturity date are matters for negotiation. The issuer 
of the debentures is required to invest 2 to 5% of the proceeds of the issue in shares of 
the investment company. Under the bill signed by the President on June 11, 1960, in- 
vestment companies may utilize convertible debentures or any other equity capital 
arrangement approved by the SBA. 74 Stat. 196 (1960), 15 U.S.C.A. § 684 (Supp. 1960). 
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a public market or if it has obtained public financing in excess of $300,000 within 
the past three years. Neither is it “small” if it has assets totalling over $5 million, 
or if its post-tax income has averaged over $150,000 for the past three years.3% 
In all events, a parent and its affiliates are considered as one entity in determining 
eligibility. 

The investment companies are empowered to make loans for periods rang- 
ing from five to twenty years with a possibility of a ten-year extension. Loans 
are to be of sound value or so secured as reasonably to assure repayment. This 
requirement may preclude subordination of the loan debt to other claims. The 
interest rate is not fixed by the act and all the terms of the loan agreement are 
subject to negotiation by the parties. Had X Corporation come into existence 
twelve years later, it seems likely that it could have received financial aid under 
the Small Business Investment Act just as it did from RFC, although the amount 
of the loan would have been less.*# 

When X Corporation decided to develop an extrusion process while its 
molding process was still in the pilot plant stage, it was not overwhelmed with 
investors clamoring to give financial aid. RFC was persuaded to put up $200,000 
on about the same terms contained in its original loan, and Kelly and Gordon 
made a loan of $200,000 in return for 4% demand notes. By borrowing from 
Kelly and Gordon, X Corporation avoided both an early fixed maturity and an 
excessive interest charge. Since the lenders were already “locked in” the corpo- 
ration, so to speak, X Corporation could be sure that they would acquiesce in 
any future financial maneuvering likely to benefit the corporation, rather than 
stand on formal priorities. A loan from shareholders nearly always results in a 
liberal, easily amendable loan agreement. 

At this time X Corporation also received $4,200 from the sale of common 
shares at par to employees, but this transaction was a method of compensating 
the employees and not a financial measure.*® 


3323 Fep. REG. 9383-91 (1958). 

84 The aggregate amount of debentures and notes of one concern acquired by one 
investment company may not exceed 20% of the combined capital and surplus of the 
investment company. The SBA-licensed investment companies, like local development 
associations, are charged with lending to poor risks at low rates without losing money. 
Generally only a concern which can be developed for an ultimate public offering will 
merit consideration for a debenture purchase by a SBA investment company, since this 
enables the investor to liquidate the investment at a capital gain prior to the maturity 
of the issue. Since a SBA investment company is not going to make a loan which isn’t 
likely to be paid back, the effective coverage of the act is for practical matters limited 
to about 5% of the concerns nominally covered. Thus, no given small business concern 
has a “right” to financing under the act. Cf. Marcus, The Law of Small Business 7-11, 
Montana State University Bureau of Business and Economic Research Occasional Paper 
No. 2, January, 1958. For a full discussion of financing under the Small Business Invest- 
ment Act of 1958, see Cahn, supra note 26, at 56-66. By May 17, 1960, 97 investment 
companies had been licensed by SBA; the aggregate capitalization of these licensees 
totaled more than $52 million. Garrett, Developments in Business Financing, 15 Bus. 
Law. 972 (1960). It has been pointed out, however, that some of these investment com- 
panies are confining their loan activities to specific areas such as the printing industry 
or the wholesale grocery distributing business. See Read, Szmall Business Administration 
Activities Under the Small Business Investment Act, 14 Bus. Law. 582, 584 (1959). 

35 From the first, X Corporation followed a policy of giving its officers and em- 
ployees an opportunity to acquire an equity in the corporation by granting stock op- 
tions. This policy was further emphasized when the company was recapitalized as 5,000 
old common shares were exchanged for 89,150 new common shares. Although Carol and 
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Public Issue Financing 
The Decision 


At the beginning of 1948, X Corporation was a going concern with solid 
prospects of being highly successful, although no earnings had yet been realized. 
It could have justifiably concentrated on maximizing productivity with a view 
to liquidating the RFC loan and thereafter returning shareholder investment 
through earnings, leaving thoughts of expansion to the future. The studies indi- 
cating that unit costs of production could be lowered through expansion and 
that apparent demand would absorb the expanded production could have been 
filed away until that time when the company could expand through retained 
earnings. But the X Corporation management was “thinking big” and wanted 
to explore the possibilities of expansion at once.3¢ 

The scope of X Corporation’s plans called for about $3 million in financing. 
The dollar amount needed rendered the debt versus equity and public issue 
versus private placement questions moot. 

Since the existing capital structure could not support $3 million in debt 
under the most liberal debt-to-asset ratio,?7 obtaining the whole amount by way 
of a debt issue was out of the question. Because X Corporation planned to use 
the proceeds for expanding the manufacturing process, it correctly concluded 
that it was in no position to assume a fixed interest charge, payable in good 
times and bad, for any portion of the needed funds (income bonds were never 
considered). 

Since the most realistic type of financing was an equity security issue, it 
followed that the most practical source of funds was the public. A private place- 
ment of $3 million worth of equity securities with an insurance company was 
unlikely because such an issue would be too speculative to interest such an 
investor.38 

The mode of financing being settled, the only question remaining was 
whether the public would buy the issue. If investors became convinced that X 
Corporation offered a “growth situation,” they would be willing to forego 


the Merle Investment Company received a windfall in this exchange, 4,200 of the old 
shares were held by employees. By following this policy, X Corporation was able to 
attract desirable personnel from other firms, and was able to persuade these employees 
to accept relatively low salaries during the developmental stage of the corporation. 

36 X Corporation did not exhibit symptoms of the usual small business inferiority 
complex where public issue financing is concerned. Small businessmen are said to avoid 
public financing for the following reasons: (1) they don’t have a clear picture of 
specific advantages; (2) they fear they will lose control of their business; (3) they 
believe they are “too small”; (4) they do not know where their appeal to the investor 
lies; (5) they misunderstand the role of the underwriter and are distressed by his 
seemingly high fee; and (6) they are overawed by SEC regulations. Weaver, Equity 
Financing for the Small Firm, 34 Harv. Bus. Rev. 91-92 (1956). 

87 The general rule of thumb is that debt principal should not exceed 40% of total 
tangible assets. If one assumes that the entire debt issue would be converted to tangible 
assets, the X Corporation debt-asset ratio would be 75%. 

38 Unseasoned equities have little appeal for institutional investors. GUTHMANN & 
DouaaL, op. cit. supra note 27, at 312. The Life Insurance Company Income Tax Act of 
1959 made available to life insurance companies a partial tax exemption for dividend 
income from shares of domestic corporations. Int. Rev. Cope or 1954, § 804(a) (2) (A) 
(iii). Accordingly, such shares, including preferred shares, are now somewhat more 
attractive to insurance companies than in prior years. 
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immediate returns in favor of future dividends plus a capital gains opportunity, 
and a successful issue would be assured. It has been stated that there are four 
desirable prerequisites for successful public issue financing: 3® (1) a satisfactory 
earnings record showing yearly increases over a three to five year period; 
(2) a product which is cheaper and/or better than its rivals, coupled with a 
known market having a high potential demand; (3) good management; and 
(4) strong growth possibilities. The potential issuer must have number four and 
at least one of the first three.4° X Corporation believed it had all but the first 
of the listed qualifications and that its chances of success were good. 

X Corporation was aware of the advantages to be gained by a public sale 
of shares, which include obtaining the maximum amount of funds available 
without incurring a fixed interest charge or limiting management’s financial 
freedom with a thin capitalization or a restrictive loan agreement. In addition, 
X Corporation believed that a successful issue would provide a solid credit base 
upon which to predicate future borrowing on favorable terms. If, after the 
sale, a market should develop for the X Corporation shares, all shareholders 
would gain the advantage of increased liquidity, and X Corporation would be 
given a means of expansion by acquiring other concerns through an exchange 
of shares rather than by an outright cash purchase.*! 


Mechanics of the Issue 


Having made the decision to attempt to sell shares to the public, X Corpo- 
ration’s next step was to call in the experts—an attorney, an auditor, and an 
underwriter.42 Actually, a corporation such as X Corporation does not “call in” 
an underwriter; rather, it devotes much time and study in attempting to 
interest an underwriter in the proposed issue. The difficulty inherent in this 
undertaking is pointed up by two axioms of public issue financing: (1) the 
issuer must find the one underwriter who is best qualified to handle the par- 
ticular situation; (2) the prospective issuer must not “shop its deal.” 

Of underwriters generally it can be said that a few are unreliable, some 
will not touch a “small business” issue, and others are interested only in issues 
of specific industries such as chemicals or electronics. Many securities dealers 
or brokerage houses are strictly trading houses, or are interested only in whole- 
sale or retail distribution of issues originated by other underwriters. Although 
many large and reputable firms are interested in small business growth situations, 
there are pitfalls among even these underwriters. For example, during an active 
market period, some underwriters may have all the business that their staff can 
handle, yet will bind a prospective issuer to a best efforts contract even though 
the particular issue cannot be handled at the time. Other underwriting houses 
are prone to undercapitalize an issuer or saddle it with the wrong type of 


39 Weaver, supra note 36, at 95. 

40 [bid. 

41If a company issues shares at $4 and the market value of these shares increases 
to $8 while book value remains constant, an acquisition of a smaller business concern 
by an exchange of shares costs the company only half price. For specific advantages of 
public issue financing, see Weaver, supra note 36, at 92. 

#2 At least one writer advocates hiring an expert consultant to see that the pros- 
pective issuer makes contact with the best underwriter for its particular problem. These 
specialists work with the corporation’s lawyer, and their services are said to be inex- 
pensive in relation to their value to the unexperienced issuer. See Weaver, supra note 
36, at 101. 
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security because it is easy to sell. Presenting a proposal to the “right” under- 
writer is a matter of considerable difficulty unless the issuer has expert guidance.** 

The admonition “not to shop your deal” is valid, although the adverse 
effect of “shopping around” for an underwriter is not susceptible of measure- 
ment. The existence of an active grapevine in the underwriting field means that 
the trading houses, brokers, and agents know the facts if many originating 
underwriters see an issue before one finally takes it. They assume that the others 
have turned it down without attempting to find out why, and the negative effect 
of “shopping” is translated into poor sales.*4 

Through the Merle Investment Company, X Corporation avoided the above 
pitfalls and was guided to the “right” originating underwriter, Thomas & Com- 
pany of Manufacturing City.*® After Thomas & Company expressed interest in 
X Corporation’s proposal, the next consideration was to come to an agreement 
on the form of the contract and the remuneration to be given Thomas & 
Company. 

The two basic types of contracts used by underwriters when accepting an 
issuer’s proposal are the “firm commitment” agreement and the “best efforts” 
agreement. Under a firm commitment agreement, the issuer actually sells the 
entire issue to the underwriters with the result that the issuer is certain of re- 
ceiving the exact amount of money needed for its business, while the under- 
writer bears the risk that on the day of the offering the public market might 
break so that the issue cannot be sold at the anticipated price.*® In best efforts 
underwriting, the underwriter agrees to act as the issuer’s agent in selling to the 
public in return for a percentage of the selling price of each share sold. As the 


43 Weaver, supra note 36, at 101, gives three specific cases where inexperience on 
the part of the issuer or the underwriter caused an issue to fail. In the first case, a 
corporation similar to X Corporation approached a small house with no previous ex- 
perience as an originating underwriter; the underwriter agreed to use its best efforts in 
return for a 10% commission. The 10% just covered the underwriter’s expenses and 
virtually nothing was left to pay salesmen or interest wholesalers. The issue failed. In 
the second case, the issuer insisted on using a prominent house to underwrite the issue. 
The house had a policy of not selling in the low price field (under $10), and put a 
price of $15 per share on the stock. The issue failed because the type of investor inter- 
ested in the type of investment concerned preferred a price of from $2.50 to $5.00 a 
share. In the third case, the issuer wanted a large sum in relation to its size and per- 
suaded an underwriter to sell a tremendous number of shares at less than $1 each. 
Thereafter, the company found it impossible to make a decent earnings per share record 
and since the shares were priced too low, reputable dealers refused to handle them and 
drove the price still lower. 

#4 On selecting the underwriter, see Cahn, supra note 24, at 41; Gray, Financial 
Problems of the Business Enterprise—Getting the Money In, 1954 U. Iv. L.F. 409, 425 
(1954); Murphy, The Big Worry for Small Business: Money, Fortune, July, 1959, 
p. 120; and Weaver, supra note 36, at 97. 

*5 Generally, an originating underwriter culls proposals, accepts issues which he 
knows can sell, “packages” the issue, bargains with the issuer on price, commission, and 
type of underwriting agreement, and collaborates with the company in designing a 
capital structure which will appeal to investors. Cahn, Capital for Small Business: Sources 
and Methods, 24 Law & Contemp. Pros. 27, 41 (1959). 

46 Technically, this type of agreement is a sales agreement rather than an under- 
writing agreement as the underwriter is buying the issue just as a wholesaler might buy 
a manufactured product. In a true underwriting agreement, the underwriter agrees to 
buy from the issuer any shares which the issuer is unable to sell. This type of agree- 
ment is usual when a corporation offers stock rights to its shareholders. CuHoka, AN 
INtTRopUcTION To SecuriTIEs REGULATION 9 (1958). 
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issuer assumes the risk that the issue cannot be sold in its entirety, no actual 
underwriting is involved. Best efforts selling is used with highly speculative 
issues of small or unknown companies which no investment banker would under- 
write except at a prohibitive fee.47 

X Corporation entered into a firm commitment underwriting agreement 
with a syndicate of 29 underwriters.48 Thomas & Company was the originating 
underwriter and agreed to purchase 52,000 shares, while the other underwriters 
agreed to purchase amounts varying from 32,000 to 3,000 shares. 

The issuer’s expenses in preparing an issue for sale to the public include 
legal fees, registration charges, auditing fees, printing costs, and advertising 
expenses, all of which are independent of the size of the issue; and underwriting 
commissions which vary with the size of the issue.*® In addition, underwriters 
may want shares, warrants, a directorship, or the right to handle future financing 
for three to five years. The originating underwriter’s commission is subject to 
bargaining within the limits of the underwriter’s break-even point and the pro- 
visions of the applicable blue-sky laws.5° The underwriting agreement signed 
by X Corporation called for a twelve per cent commission for the underwriters 
with expenses of registration of about $30,000 to be borne by X Corporation.5! 
In addition, the X Corporation management agreed to use its best efforts to 


47 An underwriter will not actually sign a firm commitment until just before an 
issue is offered to the public, whereas it would be likely to sign a best efforts agreement 
early in the preregistration period. Legally, an issuer with a best efforts agreement is 
assured of the cooperation of the underwriter while the issuer with a firm commitment 
is assured of nothing until hours before the sale. In actual practice, this distinction is 
meaningless because underwriters maintain a high code of honor under which an ex- 
treme emergency would be necessary before an underwriter would simply drop an 
issuer with whom it had an unsigned firm commitment. See GERSTENBERG, Op. cit. supra 
note 26, at 229-38, for a descriptive analysis of the form and content of underwriting 
agreements. 

48 Thomas & Company was the prime mover in forming the syndicate because it 
wanted to reduce its obligation to an amount it could comfortably carry by spreading 
the risk (and profits) among others. After the underwriting group (wholesalers) was 
formed, a selling group (retailers) was organized to sell that portion of the issue which 
the underwriters did not wish to sell themselves. The selling group agreed to purchase 
from the underwriting group shares of stock at the selling price of $10 less a con- 
cession of 35¢. 

#9 Murphy, supra note 44, graphically relates the per cent of the proceeds of new 
issues paid to underwriters with the assets of issuing companies. On common issues, the 
underwriting commission averages 20% where the issuer has assets under $1 million, 
14% where the issuer has assets of from $1 million to $5 million, and 4% where the 
issuer has assets of $100 million and over. Another source indicates that in 1957-1958, 
underwriting commissions on common shares issues of firms having $1 million to $3 
million in assets ranged from 7% to 15%. Cahn, supra note 45, at 46. 

50 Underwriters generally regard small issues as a nuisance (hard to sell), treating 
anything under $2 million as marginal. Murphy, supra note 44, at 195. Underwriters on 
issues under $1 million need 15-20% or more to break even—a percentage often un- 
acceptable to a given blue-sky law. The Illinois Securities Act, §§ 5A(4), 5B(3), and 
5C(3), places a 15% limit on commissions. 

51 The SEC figures for 1945-1949 indicate that the average commission as a per cent 
of gross proceeds for common share flotations of from $2 million to $5 million was 
8.62%. GUTHMANN & DovueaLL, op. cit. supra note 27, at 307. That X Corporation paid 
12% for a $3 million issue during this period accords with the theory that “first time” 
issuers have little bargaining power where underwriting commissions are concerned. 


S 
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cause Mr. Thomas, a partner in Thomas & Company and the underwriters’ repre- 
sentative, to be elected to the Board of Directors. 

Thomas & Company’s principal service to X Corporation consisted of di- 
recting the recapitalization of the company, aiding in the registration of the 
issue with the SEC and the various state regulating commissions, and valuing 
the issue so as to arrive at the selling price to the public. 

Thomas & Company pointed out that X Corporation’s decision to issue 
equity securities was in effect a decision to issue common shares. An issue of 
preferred shares would amount to an expensive form of debt for X Corporation 
since dividends would not be deductible for federal income tax purposes. In 
addition, an attempt to issue preferred shares (unless they were made fully 
participating and given status as common shares in everything but name) would 
cancel out shareholder participation in X Corporation’s growth possibilities—the 
factor relied upon to induce investors to buy the equity issue in the first place. 

Thomas & Company determined that the presence of the preferred shares 
and the Kelly-Gordon 4% demand notes in the capital structure would cause 
prospective shareholders to feel that they would be buying second class shares, 
and thus inhibit the sale. Accordingly, all shareholders concurred in a plan of 
recapitalization whereby the preferred shares and the Kelly-Gordon demand 
notes were changed into common shares of $1 par value. The original cost to 
the initial holders of the 357,000 common shares outstanding after the recapital- 
ization was $1,294,500, or $3.62 per share. The aggregate book value of all assets 
of X Corporation other than patents and deferred charges less all liabilities, 
totaled $744,910, which was equivalent to about $2.09 per share for the 357,000 
shares outstanding. ; 

Before shares could be sold, X Corporation and Thomas & Company had 
the responsibility of registering the proposed issue since, under the Securities 
Act of 1933, an issue offered in interstate commerce must be registered with 
the SEC unless the securities are to be sold in an exempt transaction or the 
securities themselves are exempt.52. This act is sometimes called the “Truth-In- 


5248 Stat. 74 (1933), 15 U.S.C.A. § 772 (1951). Exempt transactions include sales 
by persons not an issuer, underwriter, or dealer; sales by a dealer not paré of an initial 
distribution; and sales by an issuer not involving any public offering. The factors 
relevant in determining whether the issuer qualifies for the private offering exemption 
are the number of persons to whom an offer to sell is made, the relationship of these 
offerees to the issuing corporation (officers, strangers, etc.), the number of securities to 
be sold, and the total offering price of the securities. There is no clear-cut definition of 
a private offering, but a rule of thumb is that if the number of persons to whom an 
offer of sale is made is less than 25, the offering is private. Under § 3(b) of the statute, 
48 Stat. 77 (1933), 15 U.S.C.A. § 77c(b) (1951), the SEC is permitted to exempt by 
regulation, issues not exceeding $300,000 in total offering price. From this authorization 
comes the so-called Regulation A exemption for small issues, which is really a short 
form of registration rather than an exemption. (Currently, there is a movement under 
foot to increase the upper limit for this “exemption” to $500,000.) Among the exempt 
securities are those issued under the close supervision of some governmental agency 
(including securities issued by the United States; by states, cities, and municipal authori- 
ties; by national, state, or Federal Reserve Banks; by non-profit religious, charitable, 
educational, and fraternal institutions; by savings and loan associations; and by public 
carriers controlled by the ICC), those given in exchange for other securities under 
certain conditions (recapitalization, consolidation, merger, etc.), and those issued in an 
intrastate transaction. The issuer in an intrastate transaction must be incorporated under 
the law of that state, all offers and sales must be made to residents of that state, and 
those residents must be the final holders of the shares sold. For discussions of exemp- 
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Securities Law” and is designed to bring about a full disclosure of all pertinent 
facts covering the history, business, and property of the company, together with 
audited financial statements and schedules. X Corporation’s registration state- 
ment was a voluminous document setting forth its history and financing with 
much more detail than has been done in this note.5? When the registration 
statement was approved by the underwriters and signed by a majority of the 
Board of Directors, three copies, with all exhibits, were filed with the SEC.54 
From the viewpoint of X Corporation, the registration statement was complete 
except for the public offering price, which was to be filled in just prior to the 
sale.55 Within two weeks X Corporation received a “deficiency letter” or “letter 
of comment” from the SEC indicating that it desired more information on two 
points. The attorneys for Thomas & Company and X Corporation filed an 
amended statement incorporating the suggested changes and including the offer- 
ing price for the first time. They also requested that the SEC accelerate the 
20-day waiting period.56 The next morning the SEC notified X Corporation by 


tions, see Evans, A Review of Small Business Finance, 14 Bus. Law. 568, 570-74 (1959); 
and Gadsby, The Securities and Exchange Commission and the Financing of Small 
Business, 14 Bus. Law. 144 (1958). 

58 Compiling the registration statement is time consuming; often a corporation 
registering an issue for the first time will require several months to collect the necessary 
data. 

54 The registration statement has two parts; part one is the prospectus and part 
two contains information considered not so essential as to be included in the prospectus 
proper. The X Corporation prospectus contained the following main headings: History 
and Business, Property, Capitalization, Purpose of Issue, Management and Control, Legal 
Opinions, Underwriting, Terms of Offering by Underwriters, Certificate of Independ- 
ent Public Accountants, Balance Sheet, Statement of Expenses and Charges, and Notes 
to Financial Statements and Registration Statement. The main headings in part two of 
the registration statement were: Marketing Arrangements, Other Expenses of Issuance 
and Distribution, Sales to Special Parties, Recent Sales of Unregistered Securities, In- 
demnification of Officers and Directors, Treatment of Proceeds From Stock Being 
Registered, and Financial Statements and Exhibits (which included copies of the under- 
writing agreement, the agreement among underwriters, the certificate of incorporation, 
and the corporation’s by-laws). 

55 Other copies of the prospectus contained in the Registration Statement were 
captioned in red ink to the effect that no registration statement was yet operative and 
that the prospectus did not constitute an offer to sell or the solicitation of an offer to 
buy; these copies were distributed to prospective members of the dealer-selling group. 
This type of prospectus is known as a “red-herring” or “red-line” prospectus, and its 
distribution is encouraged by the SEC. 

56 A 20-day waiting period commences upon filing a complete registration state- 
ment. The X Corporation statement was complete for the first time when the offering 
price was included in the amendment. The 20-day period is generally ignored as the 
SEC readily grants acceleration of this period; acceleration is, however, a privilege and 
not a right. CHoKa, op. cit. supra note 45, at 14-15. This point is emphasized by the 
controversy precipitated by the ABA when it proposed that section 8(a) of the Se- 
curities Act of 1933 be amended to provide that the filing of a price amendment to a 
registration statement will delay the effective date of the registration only one day 
instead of twenty. The ABA purpose is to prohibit the SEC from denying acceleration 
because of its objection to substantive features of a registration statement unrelated to 
disclosure. See Gadsby & Garrett, “Acceleration” Under The Securities Act of 1933—A 
Comment On The ABA’s Legislative Proposal, 13 Bus. Law. 718 (1958); and Mulford, 
“Acceleration” Under The Securities Act of 1933—A Reply to the Securities and Ex- 
change Commission, 14 Bus. Law. 157 (1958). It seems likely that X Corporation would 
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telegram that the registration statement was effective as acceleration had been 
granted. The issue sold that afternoon.57 

Since the Securities Act of 1933 does not interfere with the operations of 
state securities laws (frequently called blue-sky laws), X Corporation also had 
to register the issue with each state in which it contemplated making an offer 
of sale.58 

Registering an issue with a substantial number of state securities com- 
missioners (blue skying) is a time-consuming task requiring skill and patience 
because of the variation in requirements from state to state. The attorney in 
charge of “blue skying” the X Corporation issue went through a section-by- 
section analysis of each applicable state act to find which states would exempt 
the particular offer and which would permit a shorter form of registration.®® 
In each case, rather than applying directly for registration, the attorney re- 
quested an informal opinion from each state administrator.£° The X Corporation 
attorney successfully appealed to the administrative discretion of several com- 
missioners to overcome otherwise impossible registration prerequisites. The most 
noteworthy situation occurred when two state commissioners required that the 
personal shareholdings of Carol, Gordon, and Kelly be placed in escrow in his 
state.61 The X Corporation attorney overcame this and other difficulties and 


experience a greater overall delay were it registering its issue today; one writer asserts 
that “with a speculative issue or one of a company not previously registered, one is 
glad to receive the deficiency letter in five or six weeks after the initial filing.” Garrett, 
Developments in Business Financing, 15 Bus. Law. 972, 973 (1960). 

57 For discussions of the contents of registration statements and the mechanics of 
registering an issue, see, e.g., CHOKA, Op. cit. supra note 45, at 5-32; GERSTENBERG, FI- 
NANCIAL ORGANIZATION AND MANAGEMENT 223-27 (4th ed. 1959); RoHRLICH, ORGANIZING 
CorPoRATE AND OTHER BusINess ENTERPRISES 295-319 (1949) (legal emphasis); Cahn, 
supra note 45, at 50-52; Gray, supra note 44, at 417-20; Symposium—Survey of Current 
Methods of Corporate Financing, 14 Bus. Law. 883, 909-18 (1959); Note, Security Regu- 
lation and the Illinois Securities Law of 1953, 1954 U. Inu. L.F. 487-89 (1954). 

58 Thirteen states were involved (California, Colorado, Georgia, Illinois, Iowa, 
Maryland, Massachusetts, Minnesota, Missouri, Ohio, Texas, Virginia, and Wisconsin). 

59 The requirements of the 13 states where the X Corporation issue was registered 
varied from nothing in Maryland to virtual duplication of the federal registration in 
California. Massachusetts required only the filing of a “notice of intention,” after 
which sales were lawful without any affirmative administrative action. Of the others, 
Iowa alone had a single method of registration without regard to the quality of the 
issue, while the remainder provided some sort of streamlined procedure for an issue 
registered under the federal act. Colorado, Illinois, and Texas provided for a registration 
“by description” similar to the provision in § 5B of the present Illinois Securities Act. 
Int. Rev. Strat. c. 121%, § 137.5B (1959). See Loss & Cowett, BLtue Sky Law 30-42 
(1958). 

60 See Blue Sky Red Tape, Fortune, July, 1957, p. 122. A refusal of a direct appli- 
cation by one state prejudices registration in other states. 

61 X Corporation escaped from the dilemma of escrowing the same shares in two 
states by inducing each administrator to waive the “in his state” part of his requirement. 
Carol, Gordon, and Kelly then deposited 51,000 shares with an escrow agent in Manu- 
facturing City. The escrow agreement provided that in case of any dissolution or in- 
solvency of the Company during the term of the agreement, no assets of the Company 
were to be distributed with respect to the 51,000 shares until $10 had been distributed 
with respect to all other then outstanding common shares of the Company. It is not 
clear which two states were involved since California, Illinois, Iowa, Missouri, Texas, 
Virginia, and Ohio provided by statute or rule for escrow provisions of one kind or 
another in the discretion of the administrator. See Loss & Cowett, op. cit. supra note 








172 LAW FORUM [Vor. 1961 


was able to secure all of the desired state clearances at or before the time of the 
“price amendment” to the federal registration and the resulting acceleration and 
effectiveness.®2 

The content of the price amendment was the responsibility of Thomas & 
Company, which determined that an offering price of $10 per share to the 
public would meet with acceptance. As a general rule, “the value of a share of 
stock lies in the participation which it affords in the future earnings of the 
company.” ®& An important factor in determining the potential earnings of X 
Corporation was the calibre of its management—the basic factor upon which 
its growth potential depended. Thomas & Company may have computed a figure 
representing potential average earnings per share in the near future and multiplied 
by a factor (say five or six) to arrive at the valuation price of $10 per share.*4 
The formula was apparently correct since the underwriters were able to sell all 
of the X Corporation shares within a short time.® 


Term Debt and Other Sources 


Term Debt 


X Corporation’s next expansion project—acquiring and equipping the Ham- 
let, Illinois, plant—was financed by term loans from RFC and from a Commercial 
Bank. The agreement with RFC provided that X Corporation could borrow up 
to $2% million; the company gave its four per cent mortgage note dated 
August 31, 1950.6 The note was payable in full in monthly installments by August 


59, at 311. Section 11E of the Securities Act of 1953, Int. Rev. Stat. c. 121%, § 137.11E 
(1959), is the Illinois escrow provision. This provision is discretionary and does not 
require an Illinois deposit. It authorizes an escrow when shares have been issued for 
patents, promoter’s expenses, good will, or similar intangibles within the past five years. 

62 For discussions of registration under the Illinois Securities Act of 1953, see Cal- 
vin, Financing a Small Business Under the Illinois Securities Law, 47 It. B.J. 948 (1959); 
Gray, Financial Problems of the Business Enterprise—Getting the Money In, 1954 U. 
Itt. L.F. 409, 420-25, (1954); Young, Analysis of 1955 Amendments to the Illinois Se- 
curities Law, 43 Itt. B.J. 930 (1955); Young, The Illinois Securities Law of 1953, 42 Itt. 
B.J. 94 (1953); Note, Security Regulation and the Illinois Securities Law of 1953, 1954 
U. ILL. L.F. 487 (1954). 

63 Cahn, supra note 45, at 42. Thus book values, good will, and plant condition 
carry little weight for an underwriter in valuing an issue. X Corporation’s lack of a 
past earnings record was no handicap in valuing this issue as past records at best are 
only indicative of a trend. 

64 See Cahn, supra note 45, at 42-44. 

65 Before the public offering, the original X Corporation shareholders owned 100% 
of the shares, having an aggregate book value of about $745,000; after the sale these 
shareholders owned 51% of the shares, having an aggregate book value of about 
$1,904,000. When the original shareholders owned 100% of the corporation, there was 
no market value for their shares and no easy way of ascertaining the value of the 100%; 
after the public issue, 51% of the corporation had a market value of at least $3% 
million, since an over-the-counter market for X Shares developed after the issue with 
the price generally holding above $10. The new shareholders also were benefited since 
they could sell at a gain practically anytime after the issue was sold. 

66 The prior debtor-creditor relationship between X Corporation and RFC gave 
the instant term loan arrangement unusual flexibiliry. Thus, X Corporation was able to 
arrange for a standby credit to be available and drawn upon as funds were needed. X 
Corporation was charged a fee of .25% of the amount of the unused credit during the 
period when the limits of the credit had not been reached. 
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31, 1958. The agreement called for installments of $15,000 per month in the first 
year of payment and these installments increased $5,000 per month each year 
through 1956. In addition, X Corporation was obligated to pay each year a 
sum equal to the amount by which one-half of net earnings before depreciation 
exceeded the total of the monthly installments paid during the year. The serial 
mortgage bank notes were payable in monthly installments of $14,000 from 
June 1951, through April 1952; $9,000 from May 1952, through December 1952; 
and $2,000 in January 1953.7 

The extensive use of term debt by X Corporation to finance expansion 
could have been motivated by two considerations. First, the use of term debt 
would enable X Corporation to anticipate future earnings by borrowing an 
amount which (plus interest) roughly equalled anticipated earnings for the 
term in question plus a safety factor. To the extent that the borrowed funds 
would be used to purchase plant and equipment, additional earning power would 
be generated, and the borrower would be in a better position at the end of the 
term than it would have been had it merely retained earnings until a sufficient 
fund was accumulated to accomplish the expansion. Secondly, X Corporation 
could have financed expansion through term debt with the idea of obtaining an 
interest deduction for federal income tax purposes during the period of ex- 
pansion, and the hope of prepaying the debt with an equity issue after the 
expansion was completed when, presumably, there would be a better market 
for its shares. X Corporation’s term borrowing was motivated by this later 
consideration; in fact, before the first installment was due on the RFC loan, X 
Corporation sold 200,000 common shares through the Thomas & Company under- 
writing syndicate at an offering price to the public of $15.25. 

For a manufacturing concern such as X Corporation, the principal sources 
for term loans are commercial banks, insurance companies, and governmental 
agencies. In isolated cases an important trade customer may make a term loan 
to a manufacturer as a means of assuring a source of supply; likewise a supplier 
may make such a loan to insure an outlet for its product.*8 Regardless of the 
source of the term loan, the borrower must indicate ability to generate interest 
payments and the much larger payments for principal retirement. As prin- 
cipal payments on an inflexible schedule increase the hazard of default, all term 
loans are characterized by a comprehensive loan agreement.®® The two loan 
agreements here involved contained (among others) restrictions by which X 


67 On the surface, it appears that X Corporation plunged into debt too far, too fast, 
by relying on earnings too heavily during the early 1950’s. An analysis of the X Corpo- 
ration financial statements for 1950 and the first five months of 1951 indicates that X 
Corporation was not being reckless. The ratio of current assets to short-term debt (in- 
cluding current maturities of the term loans) was 1.7; the ratio of cash and receivables 
to short-term debt was 1.18; the ratio of long-term debt to fixed assets was .4; and the 
ratio of net corporate income to total fixed interest charges was 5.6. None of these 
indicates the existence of any financial ailment. 

68 In these later cases (and occasionally where an insurance company is the lender) 
the lender usually requires more protection than does a commercial bank. The lender 
may require conditionally exercisable options to purchase a significant block of out- 
standing common stock or may require the creation of a voting trust covering a con- 
trolling block of stock with the lender’s representatives being trustees. See McBrien, 
Methods of Financing Corporate Business, 6 Prac. Law. 32 (April 1960). 

69 It is frequently pointed out that term loan agreements are tailored to fit indi- 
vidual circumstances and that the lender is more likely to make concessions that could 
not be made when a scattered group holds bonds or other debt securities. See, e.g., 
GuUTHMANN & DoucaLL, CorPorATE FINANCIAL Poticy 462 (3d ed. 1955). 
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Corporation was: (1) required to maintain a ratio of current assets to current 
debt of 150 per cent; (2) prohibited from lending money to others and from 
guaranteeing or endorsing loans to others; (3) precluded from issuing other debt 
with senior status, and from the sale or lease of any substantial portion of its 
assets; and (4) required to insure all mortgaged assets and to make bi-annual 
financial reports to the lender.7° 

There are numerous sources of funds, some of which were used by X Corpo- 
ration, which have not been included in this case study.71 The more important 
of these are trade credit where the corporation buys on 30-, 60-, or 90-day 
account,’? the cash discount of one per cent or two per cent given for cash or 
quickly liquidated purchases, and short-term unsecured bank loans. Other funds 
are available through what amounts to mortgaging current assets, that is, through 
accounts receivable financing, factoring, or inventory loans. Under accounts 
receivable financing, the corporate borrower pledges its receivables to secure 
a loan, but retains control of accounts and collections and assumes the bad debt 
risk. The debtor’s customers are not notified. “Old line” factoring in effect 
provides the corporate borrower with a risk-bearing credit and collection de- 
partment. Although the factor’s credit policies must be followed, the corporate 
borrower receives cash without relation to the maturity of the accounts re- 
ceivable. “Maturity factoring” is similar except that the factor usually remits 
to the corporate borrower the net value of each month’s sales on the average 
maturity date based on the shortest selling terms. Inventory loans are frequently 
handled on a variable balance basis, secured by raw materials or finished goods 
or both. The corporation borrows (within agreed limits) a percentage of the 
cost of its inventory purchases and repays at the same rate as inventory is re- 
leased.73 

Depreciation recovery is a source of funds, although not a means of ex- 
pansion. Assuming a successful, going concern, depreciation is recovered through 
sales so that current assets increase as fixed assets decrease through amortization. 
The recovered depreciation becomes available for fixed capital restoration and 
is in this sense a source of funds, though adding nothing to the dollar resources 
of the business. The depreciation process is the method used to retain the 
original dollar investment in the enterprise.7+ 


7 These restrictions indicate some of the indirect costs of term loans; for example, 
the time used by the financial officer in preparing reports to the lender and the costs 
of insurance to the extent that they would not otherwise have been incurred are as 
much costs of borrowing as are interest payments. On term loans generally, see GuTH- 
MANN & DouGaLL, op. cit. supra note 69, at 457-68. 

71 Some of these methods are not recommended for any corporation; for example, 
a desperate aluminum door manufacturer financed needed working capital by not pay- 
ing income taxes for one year. He subsequently paid a $16,000 penalty, but the maneuver 
worked, and the manufacturer claims that at that point he had absolutely no other 
source of funds. The case is reported in Murphy, The Big Worry for Small Business: 
Money, Fortune, July, 1957, pp. 120, 122. 

72 See Perry’s Outside Bootstrap, Fortune, July, 1957, p. 188, for a case where 60-90 
day supplier credit was the sole means of expanding a business. 

73 Admittedly this list is far from exhaustive; perhaps the most important omission 
was equipment leasing, a subject which will be treated in symposium form in the Uni- 
versity of Illinois Law Forum, vol. 1961, No. 4. 

7 Van Arsdell, Financing Corporate Growth, 191 Comm. & Fin. Curon. 960, 990 
(March 3, 1960). Statutory provisions for rapid amortization of assets may, in effect, 
provide the taxpayer with an interest-free loan. The 1954 tax code provides for methods 
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Bonded Debt 


X Corporation, having heretofore financed its expansion through common 
share offerings and institutional borrowing, floated its first public debt issue in 
1954. The purpose of the issue was to prepay X Corporation’s bank indebted- 
ness of $200,000 along with all its outstanding funded indebtedness, which at 
March 31, 1954, aggregated $2,114,000. X was repeating the same pattern it had 
used since inception—prepaying large term debts used to expand the enterprise— 
except that this time it chose to issue bonds rather than common shares, as it had 
done each time previously.75 

Debentures were issued in the aggregate amount of $3 million under a 
trust indenture; 7 they matured in 15 years and carried an interest rate of 
5%2%. The trust indenture provided for a sinking fund calling for payments to 
the trustee of $100,000 in the years 1957 through 1960, $125,000 in the years 1961 
through 1964, and $150,000 in the years 1965 through 1968, plus 15% of the 
company’s post-tax income in excess of $400,000 in each of the above years. The 
company also had the option to pay an additional sum up to $100,000 per year 
to the trustee for redemption purposes. In all cases where the trustee redeemed 
debentures under the sinking fund provision, the redemption price was 100% 
of the face plus accrued interest. In addition, X Corporation had a right to re- 
deem all or any part of the issue upon 30 days notice, apart from the sinking 
fund provision, upon payment of a premium ranging from 104 in 1955 to 100% 
in 1968 (plus accrued interest). The holders of the debentures had the privilege 
of converting into common shares at $12 per share through May 1959, at $14 
per share thereafter through May 1964, and at $16 per share thereafter through 
May 1969. The indenture also restricted the company in matters of future bor- 
rowing and dividends, and prohibited a sale and leaseback transaction with re- 
spect to any manufacturing plant. 


of depreciation which enable the taxpayer to write off about % of the cost of an asset 
over the first half of its life. Int. Rev. Cope or 1954, § 167(b). 

7 One cannot lay down a rule that prepaying loans has great credit significance, 
or that it is a good policy to follow where possible. Undoubtedly, commercial banks 
and other short- and intermediate-term lenders would view a borrower in the habit 
of prepaying its obligations as a very good credit risk. On the other hand, insurance 
companies desire to have installment term loans liquidated according to the loan agree- 
ment, and often attach a monetary penalty to prepayment. A corporation which substi- 
tutes equity funds for borrowed funds sacrifices the leverage position of the equity 
shareholders; this may or may not be wise, depending upon the relationship of corporate 
earnings to the interest charges on the borrowed funds. Assume that a company with 
$1 million in capital and net corporate income of $100,000 borrows $400,000 at 5%. If 
management can increase earnings to $140,000, the difference between the 10% earned 
on the borrowed $400,000 and the 5% interest charge would push shareholder returns 
from 10% to 12%. But if earnings, instead of increasing, fell to $20,000, the fixed nature 
of the interest charge would leave zero profits for shareholders. 

7 Trust Indenture Act of 1939, 53 Stat. 1149 (1939), 15 U.S.C.A. §§ 77aaa-77bbb 
(1951). This act is an adjunct of the Securities Act of 1933; its main purpose is to 
assure that the Trustee is independent of the issuing corporation and its underwriters, 
and to assure that the Trustee is financially responsible. The act provides that the 
issuing corporation must enter into an agreement (the Indenture) with a trustee, which 
meets with the approval of the SEC. In general, the Trustee is given power to require 
periodic lists of bond holders and financial reports from the issuer; in addition he is 
given power to sue on behalf of bondholders in case of default, and authority to file 
claims in bankruptcy on behalf of bondholders. CHoxa, AN INTRODUCTION To SECURITIES 
REGULATION 33 (1958). 

















176 LAW FORUM [Vor. 1961 


By issuing bonds, X Corporation was extending the maturity of most of 
its term debt by eleven years, thus relieving itself of the burden of paying back 
a large amount of principal in four years. This explains why the company was 
willing to assume a debenture issue carrying an interest obligation of 542% in 
place of debt obligations with an average interest burden of about 4%. The 
conversion feature of the bond issue indicates that the company would have 
preferred to issue common shares at this time, but the market was weak and X 
Corporation shares were selling at about $10.77 X Corporation attempted to 
accomplish the same result by making the bonds convertible into common shares 
at $12; in effect, X Corporation was betting that the market price of its shares 
would go up and induce a conversion.78 Since X Corporation really wanted 
equity, it was gambling in relying on the convertible privilege since there could 
be no guarantee that the conversion price would ever be reached by the 
common.79 

X Corporation’s desire for equity in effect solved the problem of whether 
to seek a private placement of the debt issue with an insurance company.®? In- 
surance companies are quite interested in debt issues and can absorb a whole 
issue without violating their diversification requirements. The advantages of 
such a private placement include lower cost,8! speed and certainty, an enhanced 


77 Assuming the issue would sell, X Corporation could have floated a 300,000 share 
issue at $10. Costs of registering this issue would be about the same as the costs of 
registering the bond issue actually floated. The Underwriting commission for the com- 
mon issue would have been about 10%, or $300,000. By issuing bonds, X Corporation 
paid only a 5% commission, thus saving $150,000. 

78 The assumption was realistic as X Corporation’s earnings picture looked good 
for the future. It had earned profits each year since 1950 with the exception of 1952, and 
the earnings record was quite good in view of the rapidity with which the enterprise 
expanded. If all bonds were converted at $12, as X Corporation anticipated, the desired 
financing would be obtained for 250,000 shares as opposed to the 300,000 shares X 
Corporation would have had to issue in place of the bonds. And X Corporation had an 
interest deduction during the pre-conversion period. 

79 See Silberman, The Fine Art of Raising Capital, Fortune, July, 1956, p. 97. A 
convertible debenture issue often is used as a means of getting a higher price on shares. 
Conversions are usually set on a time basis; the initial conversion price holds for 
several years and then steps up progressively. An alternative is to set the conversion 
price on a percentage basis; the price steps up each time X% of the bonds are converted. 
This enables the firm to predict accurately what price they will receive for the shares 
(assuming 100% conversion). 

80 X Corporation at this time could muster the general qualifications for a long- 
term private placement, which include stable earnings, an established credit rating, an 
effective management team, and the use of sound accounting practices. See Meles, 
supra note 30, and Overby, supra note 30. Private placement involves the direct sale of 
the issuing corporation’s securities to one or more institutional investors; a private sale 
avoids the necessity of complying with the registration requirements of the Securities 
Act of 1933 because no public offering is involved. 48 Stat. 77 (1933), 15 U.S.C.A. § 
77d(1) (1951). 

81 The investment banker’s fee for masterminding the placement ranges from 49 
of one per cent to one per cent on large issues. GERSTENBERG, FINANCIAL ORGANIZATION 
AND MANAGEMENT 244 (4th ed. 1959). It ranges from ¥%2 of one per cent to two per cent 
on smaller issues. Stuebner, The Role of the Investment Banker in Arranging Private 
Financing, 16 Bus. Law. 377, 381 (1961). Apparently, the marginal issue from the in- 
vestment banker’s viewpoint is $500,000, although a firm which claimed that issues of 
that size marked its break-even point indicated that it had placed a debt issue of 
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credit rating (insurance companies buy only the best securities), the likelihood 
of greater ease of adjustment if a financial emergency arises, and the avoidance 
of a full public disclosure of the issuer’s financial status. On the other hand, 
private placement means that the issuer foregoes the opportunity of purchasing 
its securities on the open market at a discount, and means that a single investor 
acquires a large voice in the management of the enterprise.8? In the present 
case, if an insurance company would have purchased the issue, control of the 
enterprise would have been jeopardized by conversion. Although X Corporation 
really wanted equity financing, it did not want a single investor to be in control 
of 250,000 shares. For this reason, a private placement was not considered. 


The Merger 


There were good reasons on both sides for the merger of X Corporation 
with Big Corporation.88 Big Corporation was operating in the same general field 
as X Corporation, but did not have the basic patents held by X. Big was selling 
primarily to the automobile industry, a market not previously explored by X, 
but X had a vastly superior distribution system compared with Big. Big’s motive 
was the expectation of obtaining economies of scale through diversification, 
nationwide distribution, and increased research facilities.84 

X Corporation was motivated toward accepting Big Corporation’s merger 
proposal primarily through pressures exerted by shareholders Kelly and Gordon. 
The reasoning of these two men was something like this: (1) X Corporation was 
faced with a recurring problem of obtaining additional capital because of rapid 
sales expansion; (2) since the shareholders had been spectacularly successful with 
their original investments, they had no compelling reason to continue to assume 
the risks of borrowing funds to expand the enterprise; (3) therefore, the at- 
tractive merger offer from Big Corporation should be accepted thereby en- 
abling them to exit from the scene with substantial capital gains. Kelly and 
Gordon, it will be recalled, were essentially venture capital investors with no 
sentimental interest in building a business. They simply bet money that Carol’s 
process could be developed into a worthwhile capital gain; the merger with Big 
Corporation proved them correct.® 


$150,000 with an institution. See Stuebner, supra. With issues of $3 million or less, the 
direct costs of private placement are about 4% that of a public issue. Silberman, supra 
note 79. 

82 On private placements, see GERSTENBERG, OP. cit. supra note 81, at 244-46; GuTH- 
MANN & DouGALL, op. cit. supra note 69, at 310-13; and Stuebner, supra note 81. 

88 Technically, merger means that Company A takes title to the assets of Company 
B, and Company B loses its existence by operation of law. See Akwell v. Eiger, 141 F. 
Supp. 19, 21 (S.D.N.Y. 1956). This is precisely what occurred on March 1, 1955; Big 
Corporation assumed the assets and liabilities of the X Corporation, and X Corporation 
ceased to exist. 

84See McCarthey, Premeditated Merger, 39 Harv. Bus. Rev. 74 (1961), for an 
analysis of the major reasons for the remarkable volume of mergers and acquisitions 
since World War II. Page 81 of this article provides a check list of the information 
necessary to consider adequately a prospective corporate acquisition or merger. 

85 Kelly and Gordon owned about 250,000 shares of X Corporation. These were 
exchanged on a share-for-share basis for Big Corporation shares. In the six months 
immediately following the merger, Big Corporation shares hit a high of 27 on the 
market. If Kelly and Gordon sold at that price, their aggregate return would have 
been $6.75 million. Their original investment in X Corporation was $1.2 million. 
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CoNCLUSION 


The principal sources of money for the corporate enterprise are private 
investors, the public, banks and finance companies, institutional lenders, trade 
sources, and retained corporate earnings. There are direct or indirect costs 
connected with obtaining funds from all of these sources. The costs of preparing 
a proposal designed to interest the private investor or the institutional investor 
may be quite high, both in terms of time spent and monetary outlay. The expenses 
of preparing and registering a public share issue will range from $20,000 to 
$30,000, even for small issues. Short-term loans carry an interest charge, and 
using a 30-day trade credit can mean giving up a cash discount. Even relying 
on internal growth through retained earnings implies a cost to shareholders 
since they must forego dividend declarations. 

Assuming the corporation realizes the variety of costs involved in obtaining 
funds and is prepared to meet them, it will still find that there are a number 
of other prerequisites for obtaining desired financing. Perhaps the most im- 
portant of these is approaching the right source of funds with the right pro- 
posal. For example, a financially sound corporation will fail if it applies for a 
$100,000 loan from an institutional lender which enforces a $250,000 minimum 
loan figure, or attempts to sell $100 preferred shares to the public when the 
current fashion calls for $10 common shares. Other prerequisites are more 
directly connected with the corporation. Thus, all informed lenders and in- 
vestors will require breadth and debt of management as a condition to any 
sort of term financing. In addition, all lenders will want to know the source 
of repayment for a requested loan. This means that the borrower must be able 
to point to a stable record of earnings or specific assets such as inventory or 
receivables from which it will derive the funds for payment. In this context, 
fixed assets are in themselves meaningless for security purposes unless they 
constitute a source of earnings. 

Assuming a corporation has some of the necessary prerequisites, it should 
consider obtaining outside financing of some sort, if for no other reason than 
to exploit the principle of leverage. Even a corporation which desires to rely 
chiefly on earnings as its source of funds for expansion should consider borrow- 
ing a substantial portion of future earnings in the present if the borrowed funds 
can be used to generate additional earnings in the present. Finally, any corpo- 
ration in need of substantial financing should investigate the advantages of 
selling shares to the public, which include establishing a credit base for future 
borrowing and laying a foundation for developing a market for the corpora- 
tion’s shares. Moreover, shares can be sold to the public without incurring a 
fixed interest charge or inhibiting management’s financial freedom with a re- 
strictive loan agreement. 


James M. TrEEcE 


Comments 


BUSINESS-RELATED TRANSFERS: TAXABLE COMPENSATION 
OR TAX-EXEMPT GIFT? 


Section 102(a) of the Internal Revenue Code makes the straightforward, 
unqualified statement that “gross income does not include the value of property 
acquired by gift... .”1 Despite the perspicuity of the statute, the simple term 
“gift” has given rise to a vast amount of interpretive litigation, and the resulting 
decisions have been somewhat less than consistent. The problem has been par- 
ticularly acute in cases involving the “gratuitous” transfer of property between 
parties in some business relationship. 

The decisions usually state that whether property received is taxable com- 
pensation or a tax-exempt gift is a question of fact,? or a mixed question of law 
and fact,3 which depends on all the circumstances surrounding the payment. 
Similarly, almost every case has held that the critical “surrounding circumstance” 
is the intention of the parties—particularly that of the payor—as indicated by 
the various ways that they characterized the transaction. It seems that more is 
involved than mere “donative intent” as that phrase is used in the ordinary gift 
transaction. In fact, in a majority of the cases, it is quite clear that the transferor 
intended to part with all title to and interest in the property, and was not under 
any legal obligation to do so. What the courts appear to be looking for is a 
kind of “detached and disinterested generosity.”* If they can find evidence 
that the property represents, at least to some extent, additional remuneration for 
past services (although already compensated at the contract rate),5 or an in- 
centive for performing well in the future,® it will probably be deemed taxable 
income, even though it would be called a “gift” under property or contract law. 

Among the evidentiary facts bearing upon the existence of such “disinter- 
ested generosity,” the most significant is whether or not the payee performed 
services for the payor. Many cases indicate that if the recipient is employed by 
the transferor, or has otherwise rendered services for him, the payment is pre- 
sumed, sub silentio, to be remuneration for such activities.? It is irrelevant that 
he has already been fully compensated; the money will be deemed “gratuitous 


1Inr. Rev. Cope or 1954, § 102. The corresponding provision of the 1939 Code 
was § 22(b) (3). 

2 F.g., Hall v. Commissioner, 89 F.2d 441 (4th Cir. 1937); Walker v. Commissioner, 
88 F.2d 61 (1st Cir. 1937); Botchford v. Commissioner, 81 F.2d 914 (9th Cir. 1936); 
Lunsford v. Commissioner, 62 F.2d 741 (6th Cir. 1933); Schumacher v. United States, 
55 F.2d 1007 (Ct. Cl. 1932). 

3 F.g., Bogardus v. Commissioner, 302 U.S. 34, 58 Sup. Ct. 61 (1937). 

* Commissioner v. LoBue, 351 U.S. 243, 76 Sup. Cr. 800 (1956). See also Robertson 
v. United States, 343 U.S. 711, 72 Sup. Cr. 994 (1952) (affection, respect, admiration, 
charity or like impulses”). 

5Bogardus v. Commissioner, supra note 3; Hall v. Commissioner, supra note 2; 
Simpkinson v. Commissioner, 89 F.2d 397 (5th Cir. 1937); Walker v. Commissioner, 
supra note 2; Fisher v. Commissioner, 59 F.2d 193 (2d Cir. 1932); Blair v. Rosseter, 33 
F.2d 286 (9th Cir. 1929). 

6 Commissioner v. LoBue, supra note 4. 

7 Walker v. Commissioner, supra note 2, is one of the few cases which verbalize 
this presumption. The court stated: 

“It seems to us that where an employee, although he has been paid his agreed 
salary, is given an additional sum or sums by his employer raises [sic] a strong 
—— that such payments were compensation for services rendered.” 88 F.2d 
at 62. 
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additional compensation.” § Thus, in the eyes of the law, it is almost impossible 
for an employer to have purely charitable motives towards an employee. On 
the other hand, in the absence of such a relationship, the Commissioner has a 
difficult task in affirmatively establishing an intent to compensate. For example, 
in Lunsford v. Commissioner,® an employee of Fordson Coal Company negoti- 
ated the purchase of Pond Creek Coal Company, and the board of directors of 
the Jatter voted him a $50,000 gift because their business relationship had been 
so exceedingly pleasant. The court promptly set aside the order of the Board of 
Tax Appeals holding the transfer taxable, since it could find no obligation 
running from the Pond Creek Company to Lunsford. 

Two other factors often held by the courts to be evidence of the parties’ 
intent are whether the payor deducted the questioned item as a business expense, 
and, where the donor is a corporation, whether the stockholders ratified the 
payment. If the payor deducted the value of the property, this is said to be 
strong evidence that he did not intend a gift.1° Similarly, several decisions have 
relied heavily on the doctrine that a corporation cannot give away corporate 
funds without the approval of the stockholders. This being so, the court will not 
assume that the directors acted unlawfully, and therefore the absence of such 
stockholder approval means that the money must have been intended as com- 
pensation.!1_ However, while these facts will almost invariably be used to sustain 
the tax, their converse will not as readily operate to avoid it. For example, two 
decisions have stated that the fact that a business deduction was not claimed 
was “unimportant” or “irrelevant”;!2 and in another case, where the corporation 
had written the stockholders and obtained their approval, the court held the 
payment taxable without regard to the fact that this indicated that the employer 
considered it a gift.18 

Often a court will look to the words used by the parties, especially the payor, 
in describing the payment, as an indication of their intent. For example, the 
words “awarded” and “honorarium” have been held indicative of a gift,14 whereas 
“bonus,” 15 “remuneration,” “salary,” and “settlement” 1® have suggested to the 
court that the money was intended as compensation.!7 In addition, the fact that 


8 See, e.g., Commissioner v. LoBue, supra note 4; Botchford v. Commissioner, supra 
note 2; Levey v. Helvering, 68 F.2d 401 (D.C. Cir. 1933); Bass v. Hawley, 62 F.2d 721 
(Sth Cir. 1933); Fisher v. Commissioner, supra note 5; Schumacher v. United States, 
supra note 2. 

® Supra note 2. 

10 Botchford v. Commissioner, supra note 2. Similarly, if the company charges the 
payments to its salary account, this is even stronger evidence that a gift was not in- 
tended. Fisher v. Commissioner, supra note 5; Noel v. Parrott, 15 F.2d 669 (4th Cir. 
1926). 

11 Botchford v. Commissioner, supra note 2; Levey v. Helvering, supra note 8; Noel 
v. Parrott, supra note 10. 

12 Simpkinson v. Commissioner, supra note 5; Bass v. Hawley, supra note 8. Indeed, 
this fact was also present in Nickelsburg v. Commissioner, 154 F.2d 70 (2d Cir. 1946), 
but the court did not even mention it after the statement of facts. 

18 Schumacher v. United States, supra note 2. 

14 Cunningham v. Commissioner, 67 F.2d 205 (3d Cir. 1933). 

15 Simpkinson v. Commissioner, supra note 5; Bass v. Hawley, supra note 8; Schu- 
macher v. United States, supra note 2. 

16 Botchford v. Commissioner, supra note 2. 

17Qne company apparently had legal advice. In Levey v. Helvering, 68 F.2d 401 
(D.C. Cir. 1933), the corporation adopted a resolution that it should pay the income tax 
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the amount of the payment was equal or otherwise related to the employee’s 
salary has been mentioned as a factor,!8 and has probably influenced the result 
in other cases where the court was silent on the point.!® 

Such was the state of the law when the Supreme Court recently decided 
Commissioner v. Duberstein,?° Stanton v. United States,21 and United States v. 
Kaiser.22_ In Duberstein, taxpayer’s company had done business for many years 
with Mohawk Metal Corporation, whose president was one Berman. In telephone 
conversations between the two men, Berman often asked for and received the 
names of potential customers in which Duberstein’s company was not interested. 
Thus, in 1951, Duberstein received a Cadillac in appreciation of his helpfulness, 
the cost of which Mohawk deducted as a business expense. The Tax Court agreed 
with the Commissioner that this was compensation, but the Sixth Circuit re- 
versed. 

In the second case, one Stanton had been employed for ten years as comp- 
troller of a church and president of a subsidiary real estate management com- 
pany. When he resigned, the directors of the company (who were also the 
vestrymen of the church) voted him $20,000 “in appreciation of services rendered” 
—‘“a gratuity.” The overly cautious resolution provided that the church should 
thereby be released from all claims to pension and retirement benefits, of which 
there were none. Stanton sued successfully in the district court for a refund of 
the taxes paid on his “gratuity,” but the Second Circuit reversed. 

Kaiser was a non-union employee of the Kohler Company in Wisconsin, but 
he joined the other workers in a strike called by the UAW. The union paid 
him strike assistance benefits of around $15 per week, although he was not re- 
quired or encouraged to perform any activity in furtherance of the strike. He 
sued for a refund of the taxes paid on these benefits, and the district court sub- 
mitted to the jury the single question, whether the money so received was a 
gift. The jury answered “yes,” but the court entered a judgment n.o.v., which 
the Seventh Circuit reversed. 

On certiorari, Duberstein and Stanton were consolidated for purposes of 
the decision, and in three separate opinions, Duberstein was reversed and Stanton 
was vacated and remanded for a more complete statement of the findings of fact, 
the Supreme Court hinting that if the trial court could adequately support its 
result, it would be sustained.23 Kaiser was affirmed in a separate decision re- 
quiring four opinions.?* 


on the salaries of certain executives, the resolution stating “this as a gift from the com- 
pany, and not as extra compensation for services rendered.” However, the court must 
have felt that this was not a true expression of the donor’s intent, for it affirmed the 
Board’s ruling that the payment was taxable. 

As to payment by the employer of the employee’s income tax, see also Old Colony 
Trust Co. v. Commissioner, 279 U.S. 716, 49 Sup. Ct. 499 (1929). 

18 Levey v. Helvering, supra note 17. 

19 F.g., Botchford v. Commissioner, supra note 2. But see Cunningham v. Com- 
missioner, supra note 14. 

20 363 U.S. 278, 80 Sup. Ct. 1190 (1960). 

21 [bid. 

22 363 U.S. 299, 80 Sup. Cr. 1204 (1960). 

23 On remand, the district court made findings which will probably be considered 
adequate. Stanton v. United States, 186 F. Supp. 393 (E.D.N.Y. 1960). However, see 
Stanton v. United States, 81 Sup. Ct. 352 (1960). 

24The large number of opinions was caused by the Court’s split over two factors: 








182 LAW FORUM [Vor. 1961 


These decisions establish that the question of whether a payment is gift or 
compensation is one of fact, and therefore the finding of the trier of fact will 
not be disturbed unless it is “clearly erroneous.” On appeal, the only question 
will be whether, in light of the evidence, reasonable men could differ as to the 
result to be reached. If so, it will stand.25 Said Mr. Justice Brennan, writing 
for the majority in Duberstein: 76 


“Decision of the issue presented in these cases must be based ultimately 
on the application of the fact finding tribunal’s experience with the main- 
springs of human conduct to the totality of the facts of each case. The non- 
technical nature of the statutory standard, the close relationship of it to the 
data of practical human experience, and the multiplicity of relevant factual 
elements, with their various combinations, creating the necessity of ascrib- 
ing the proper force to each, confirm us in our conclusion that primary 
weight in this area must be given to the conclusions of the trier of fact.” 27 


Fortunately, however, the opinion went further, and restated the applicable 
factors which the trier of fact is to consider in reaching its determination. The 
Court recognized the primary importance of intent, summarizing its position 
thusly: 


“We take it that the proper criterion, established by decision here, is 
one that inquires what the basic reason for his conduct was in fact—the 
dominant reason that explains his action in making the transfer.” 78 


The government argued that a new test should be adopted for determination 
of the principal question which looked, not to the payor’s intent, but to his 
motive. The Court rejected this as a “verbal mutation,” but upon closer analysis 
of the test it sets forth, it is apparent that this is really the criterion adopted 
after all. One intends to do an act, but the “basic reason for his conduct,” the 
“dominant reason that explains his action,” is his motive. It is submitted that, 
where previous decisions used the term “intent,” they, too, meant motive. Most 


(1) the rule to be applied, and (2) the application of the rule to the facts of the three 
cases. 

In Commissioner v. Duberstein, 363 U.S. 278, 80 Sup. Ct. 1190 (1960), only four 
justices joined in the “majority” opinion, which announced the “clearly erroneous” 
test (see text following this footnote). Mr. Justice Black, in his concurring opinion, 
agreed with the Court insofar as Duberstein was concerned, thus making a majority of 
five in this case. Three justices concurred in the result only, and Mr. Justice Douglas 
dissented from the result and reasoning of the majority. 

In Stanton, five justices (the majority from Duberstein plus Mr. Justice Whittaker) 
agreed that the cause should be remanded. Of the four who were against remand, one 
felt that there was a gift under the “clearly erroneous” test, one felt that a gift was 
shown under the test of Bogardus v. Commissioner, supra note 3, and two felt that the 
taxpayer had failed to show that the transfer was gratuitous. 

In Kaiser, the majority opinion was joined in by only three justices. Justice 
Douglas wrote a concurring opinion, as did Frankfurter, who was joined by Clark, 
and Justices Whittaker, Harlan, and Stewart dissented. 

25 This was the reason for the remand in Stanton. Since the question is one of 
fact which can be reversed if decided “clearly erroneously,” adequate findings of fact 
are necessary in the record for purposes of review. There, the trial court made only 
the finding that the payment was a gift, and the Supreme Court ruled that this was in- 
sufficient. See note 23 supra. 

26 The “majority” opinion was joined in by only four justices. See note 24 supra. 

27 Commissioner v. Duberstein, supra note 24, at 290, 80 Sup. Ct. at 1198-99. 

°8 Commissioner v. Duberstein, supra note 24, at 286, 80 Sup. Ct. at 1197. 
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of the prior cases did not look to what the transferor intended to do, but rather 
why he made the payment. Thus, while purporting to reject the Government’s 
argument and affirm the accepted criterion, the Court really approved both. 

The decision went on to enunciate certain other general principles which, 
in effect, amount to no more than a reiteration of some of the factors established 
in prior cases. It pointed out that the term “gift” is used in a colloquial, rather 
than a common-law sense. Thus, the mere absence of a legal or moral obligation 
to make the payment does not establish that it is a gift; however, if such obliga- 
tion does exist, or if the transfer proceeds primarily from the “incentive of 
anticipated benefit,” then it will be held not to be a gift. If a payment is made 
for services rendered, it is immaterial that the payor derives no economic benefit 
from it. If the force impelling the transfer is a “detached and disinterested 
generosity,” or motives of “affection, respect, admiration, charity or like im- 
pulses,” it is a gift in the statutory sense. Thus, the fundamental factors de- 
terminative of the question have not changed, although one might read these 
decisions as establishing those principles which are to be given primary weight 
in the future. 

What has been changed is the scope of review. Many courts, while calling 
the gift issue a question of fact, actually treated it as a mixed question of law 
and fact or a question of law, and did not hesitate to reverse the trier of facts 
if they disagreed with his conclusions. Hereafter, the finding is not to be dis- 
turbed unless it is “clearly erroneous.” 

These decisions are likely to have at least two significant effects. First, the 
observant taxpayer will probably notice that the Tax Court has held for the 
Government somewhat more often than not, but that those decisions have been 
reversed on appeal more often than have findings that the payment was a non- 
taxable gift. Since reversals will be less frequent in the future, litigants will 
probably turn to more favorable forums. The Court of Claims has jurisdiction 
in these cases, but it would seem likely that by far the most popular tribunal 
will be the district courts, whose juries are composed of sympathetic fellow- 
taxpayers. 

Secondly, with such a limited scope of review, appellate courts will be 
virtually powerless to eliminate the fundamental inconsistencies which are 
likely to arise. Such a situation may require the Supreme Court to reconsider 
this question in the interest of establishing greater certainty through the creation 
of more definite standards. 


Epwarp J. Kionka 


LIBERALIZATION OF CONSTRUCTIVE DESERTION AS A 
GROUND FOR DIVORCE IN ILLINOIS 


“The separation of husband and wife by judicial decree concerns vitally the 
children, if any, of the discordant couple, and affects, in a general way, the home 
life and domestic relations of the people, the public morals, the prevailing system 
of social order, and in a greater or lesser degree, the welfare of every citizen.” ! 
Recognizing these effects, the Illinois Supreme Court has said that it “is not the 
policy of the law to favor divorces or to encourage applications for the dissolu- 
tion of the marriage relation.” 2 Instead, the court has maintained that it is the 


1 Decker v. Decker, 193 Ill. 285, 287-88, 61 N.E. 1108, 1109 (1901). 
27d. at 291, 61 N.E. at 1110. 
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duty of the state to guard and protect the marriage relationship. Certain Illinois 
decisions, however, indicate that the court is moving away from this strict, pro- 
tective policy * in cases involving constructive desertion as a ground for divorce. 

The parties to a lawfully contracted marriage can legally alter their rela- 
tionship only through decrees of separate maintenance or divorce. A decree of 
separate maintenance reforms the marriage contract to permit one spouse to 
live apart from the other, but in all other respects the rights and duties of the 
parties remain unchanged.5 The party seeking a decree of separate maintenance 
must show that he is without fault and that there is good cause for living 
“separate and apart” from his spouse.® It is not necessary to prove statutory 
grounds for divorce.? A wife, for example, is not “bound to live and cohabit 
with her husband if he pursues a persistent, unjustifiable and wrongful course 
of conduct towards her which renders her life miserable and living [together] 

. . unendurable.” § 

A decree of divorce abrogates the marriage contract and completely dis- 
solves the matrimonial relationship.® The general jurisdiction of Illinois courts 
does not include the power to decree divorce.!° The courts derive this power 
solely from the statutes and can act only for the causes enacted by the legis- 
lature.11 One of the nine grounds for divorce enumerated by the Illinois statute 
is desertion for the period of one year.!? 

Bishop has defined desertion as the “voluntary separation of one of the 
married parties from the other, or the voluntary refusal to renew a suspended 
cohabitation, without justification either in the consent or the wrongful conduct 
of the other.” 13 The desertion must be without any reasonable cause and 
against the will of the party charging desertion,!* and it must be continuous 
for the statutory period of one year.15 The party leaving the marital home, 
however, is not necessarily the deserting party, and if one spouse by misconduct 


$ Ollman v. Ollman, 396 Hil. 176, 71 N.E.2d 50 (1947). 

*Floberg v. Floberg, 358 Ill. 626, 193 N.E. 456 (1934). 

5 Iii. Rev. Stat. c. 68, § 22 (1959); McAdams v. McAdams, 267 Ill. App. 124 (1st 
Dist. 1932); Hunter v. Hunter, 121 Ill. App. 380 (3d Dist. 1905). 

6 Hoffman v. Hoffman, 316 Ill. 204, 147 N.E. 110 (1925); Johnson v. Johnson, 125 
Ill. 510, 16 N.E. 891 (1888); Hilliard v. Hilliard, 25 Ill. App. 2d 468, 167 N.E.2d 451 (1st 
Dist. 1960). 

7 Willey v. Willey, 346 Ill. App. 574, 105 N.E.2d 549 (2d Dist. 1952); Winterberg 
v. Winterberg, 177 Ill. App. 493 (1st Dist. 1913). 

8 Holmstedt v. Holmstedt, 383 Ill. 290, 298, 49 N.E.2d 25, 30 (1943). 

®Seus v. Schukat, 358 Ill. 27, 192 N.E. 668 (1934). 

10 Meyer v. Meyer, 409 Ill. 316, 99 N.E.2d 137 (1951). 

11 Swan v. Swan, 331 Ill. App. 295, 73 N.E.2d 153 (4th Dist. 1947). 

12 The statutory grounds also include impotency, having another husband or wife 
at the time of contracting the present marriage, adultery, habitual drunkenness for a 
period of two years, an attempt on the life of the other by poison or other means show- 
ing malice, extreme or repeated cruelty, conviction of a felony or other infamous crime, 
or infection of the other party with communicable venereal disease. Int. Rev. Sra. c. 
40, § 1 (1959). 

181 Bishop, Marriace & Divorce § 776 (4th ed. 1864); see Larimore v. Larimore, 
299 Ill. App. 547, 20 N.E.2d 902 (4th Dist. 1939). 

14 Fritz v. Fritz, 138 Ill. 436, 28 N.E. 1058 (1891); Maxwell v. Maxwell, 333 Ill. App. 
625, 78 N.E.2d 140 (2d Dist. 1948). Thus, living apart by mutual consent or agreement 
will not entitle a party to a divorce on the ground of desertion. Landreth v. Casey, 340 
Ill. 519, 173 N.E. 84 (1930). 
15 Try. Rev. Strat. c. 40, § 1 (1959). 
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brings the cohabitation to an end, thereby justifying the other in leaving the 
home, he will become the deserting party under the doctrine of constructive 
desertion.!® Therefore, if one is justified in leaving and the party at fault within 
a year does not make a bona fide offer to resume the marital relation, the first 
party may claim desertion and seek a divorce.17 

In the past the Illinois courts, attempting to maintain family unity, have held 
that the misconduct of the other spouse, to justify the departing spouse in leaving 
the home, must be such as would in itself constitute a ground for divorce in 
the innocent party.18 Thus, in suits for divorce on the ground of constructive 
desertion, conduct such as refusal of sexual relations,!® disturbing one’s peace 
and quiet,” harsh words and a threat to kill,?1 or threats of being thrown out 
of the home 2? were held insufficient to justify leaving the family home. A 
leading case concluded that: 


“The husband and wife must mutually bear with each other’s tempers and 
dispositions. Mere ebullition of temper, trivial delinquencies of conduct, 
and the like, can not be made grounds for disrupting the family, nor a pre- 
text for a course of conduct which necessarily produces that result.” 7 


In 1956, however, the Second District held that continual orders to leave, 
coupled with a threat to call the sheriff and have the husband evicted, were 
sufficient to justify him in leaving and obtaining a divorce on the ground of 
desertion.24 This decision indicated a modification of the strict attitude of the 
courts in earlier cases which held that even a threat to kill was not sufficient 
justification to leave. The opinion, however, did recognize that it is necessary 
to have independent grounds for divorce to justify a spouse in leaving the home 
and charging constructive desertion, and it was held that the wife was guilty 
of such conduct. 

The new trend, however, indicates that the courts will find constructive 
desertion even though the conduct of the guilty party would not have qualified 
as an independent ground for divorce. In Karman v. Karman®® the wife re- 
fused to continue sexual relations after thirteen days of marriage, and after 
twenty-eight days she ordered her husband from the home and made further 
statements indicating she would not live with him as a dutiful spouse.2* The 


16 Coolidge v. Coolidge, 4 Ill. App. 2d 205, 124 N.E.2d 1 (1st Dist. 1955); Godfrey 
v. Godfrey, 284 Ill. App. 297, 1 N.E.2d 777 (4th Dist. 1936); Curlett v. Curlett, 106 IIL 
App. 81 (1st Dist. 1903). 

17 Hoffman v. Hoffman, 316 Ill. 204, 147 N.E. 110 (1925); Silverstein v. Silverstein, 
178 Ill. App. 145 (1st Dist. 1913). Should the offer be declined, the refusing party would 
then become the deserting spouse as of the time of the refusal. Garvey v. Garvey, 282 
Ill. App. 485 (1st Dist. 1935). 

18 Fritz v. Fritz, supra note 14; Coolidge v. Coolidge, supra note 16; Mathews v. 
Mathews, 227 Ill. App. 465 (4th Dist. 1923). 

19 Fritz v. Fritz, supra note 14. 

20 Loftus v. Loftus, 134 Ill. App. 360 (3d Dist. 1907). 

21. Webber v. Webber, 349 Ill. App. 154, 110 N.E.2d 95 (1st Dist. 1953). 

22 Bramson v. Bramson, 4 Ill. App. 2d 249, 124 N.E.2d 33 (1st Dist. 1955). 

23 Johnson v. Johnson, 125 Ill. 510, 519, 16 N.E. 891, 895 (1888). 

% Jeffers v. Jeffers, 9 Ill. App. 2d 572, 133 N.E.2d 727 (2d Dist. 1956). 

25 24 Ill. App. 2d 123, 164 N.E.2d 521 (1st Dist. 1960). 

26 Besides refusing sexual relations, Mrs. Karman also refused to continue preparing 
meals or do any other work for her husband. 
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husband left. The misconduct of the wife at the time of his departure was not 
by itself grounds for divorce under Illinois law,27 although it would have been 
grounds for a decree of separate maintenance.28 When the wife failed to effect 
a reconciliation within a year, the husband was granted a divorce on the ground 
of her constructive desertion. The court remarked that since the wife “refused 
to cohabit with her husband in a reasonable manner and ordered him to leave 
[she] . . . became the deserter.” 2° 

It is submitted that the Karman decision represents a decided departure 
from the classic Illinois law. The rationale of this case seems to be that mis- 
conduct of one spouse which would qualify as a ground for separate maintenance, 
even though there has not been a formal decree thereof, will justify the other 
spouse in leaving the home and will make the party at fault a constructive 
deserter. Therefore, if there is no offer of reconciliation by the party at fault 
within a year, the injured spouse may obtain a divorce on the grounds of 
desertion. 

The Karman decision is probably an extension of recent cases involving 
parties living apart under a decree of separate maintenance. In Van Dolman v. 
Van Dolman ®® the wife had been awarded separate maintenance. After a year 
had passed she sued her husband for divorce on the ground of desertion. The 
lower court dismissed the bill for want of equity, but the Supreme Court held 
the dismissal might preclude the wife from charging desertion at a later date and 
reversed. The opinion suggested that an award of separate maintenance does not 
forever bar the party in whose favor it is entered from seeking a divorce because 
of desertion, if the party at fault refrains from living with his spouse for a 
period of more than a year after the decree is entered. 

This approach was further developed by the Appellate Court for the First 
District in Moyer v. Moyer2! Mrs. Moyer had been awarded a decree of 
separate maintenance, and at the time of the decree there were no statutory 
grounds for divorce. The husband allowed a year to pass without making a 
bona fide offer to resume a normal relationship, although he did offer to resume 
living together on the same basis which lead to the separation. The wife then 
filed suit for divorce alleging that the husband had wilfully deserted her for 
the statutory period. The court granted the divorce, holding that there was a 
wilfullness on the husband’s part not to resume normal cohabitation. Since this 
conduct had continued for the statutory period, desertion had resulted, and the 
wife was entitled to a divorce. A later case similarly held that if, after a decree 
of separate maintenance, a husband remains apart from his wife for the statutory 
period there will be grounds for divorce due to desertion.22 The decision 
pointed out that such a decree does not prevent the husband from making 
known his willingness to resume the marital relationship, and it would not pre- 


°*7 Refusal of sexual relations is not a ground for divorce. Fritz v. Fritz, 138 Ill. 436, 
28 N.E.2d 1058 (1891). 

28 Such conduct would amount to sufficient cruelty to sustain an action for separate 
maintenance. 

29 Karman v. Karman, supra note 25, at 129, 164 N.E.2d at 524. 

30 378 Ill. 98, 37 N.E.2d 850 (1941). 

$117 Ill. App. 2d 404, 150 N.E.2d 394 (1st Dist. 1958). 

82 Hilliard v. Hilliard, 25 Ill. App. 2d 468, 167 N.E.2d 451 (1st Dist. 1960). In this 
case the original ground for separate maintenance was desertion by the husband, but 
not for the statutory period of one year. The desertion, however, continued while the 
decree of separate maintenance was in effect. 
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vent him from so resuming in good faith during the year following the decree.** 
The conclusion to be drawn from these two cases is that if a party does not 
have a statutory ground for divorce, but obtains separate maintenance, the 
party at fault has an obligation to make a good faith offer of reconciliation. If 
he fails to do this within a year, the separation under the decree will give rise 
to a charge of desertion sufficient to maintain a successful action for divorce. 
Proof of mere acquiescence and inaction by the party at fault after the separation 
decree would presumably be sufficient to obtain the divorce.*4 

There is a rather clear relationship between Van Dolman, Moyer, and 
Karman. In Van Dolman and Moyer the courts must have concluded that mis- 
conduct sufficient to sustain an action of separate maintenance also amounted 
to constructive desertion because the party who had obtained the decree of 
separate maintenance was granted a divorce a year later on the ground of de- 
sertion. Thus, Van Dolman and Moyer took the same position as to the re- 
quirements for justification in leaving the marital home and charging the other 
spouse with constructive desertion that was later reached in Karman, i.e., mis- 
conduct of the party at fault which would give the departing spouse grounds for 
separate maintenance. The only substantial difference between these cases is that 
in Karman the court dispensed with the formality of first obtaining a decree of 
separate maintenance. Under Karman it is sufficient merely to show that the 
departing spouse could have obtained a decree of separate maintenance. 

These cases indicate a significant change in the Illinois law of divorce, and 
one might argue that the courts in effect have legislated a new ground for 
divorce, namely living apart for one year due to the existence of substantive 
grounds for separate maintenance. Since Karman is an appellate decision, how- 
ever, it is yet problematical whether its modification of Van Dolman will be 
followed in later cases. 


Bernarp T. WALL 


RIGHT OF THE DEFENDANT TO INSPECT STATEMENTS OF 
WITNESSES IN THE HANDS OF THE PROSECUTION 


The right of the defendant to discovery in criminal cases is one of the 
more controversial problems being litigated today. One phase of this con- 
troversy is the propriety of ordering the production, for impeachment or other 
purposes, of prior written statements made by prosecution witnesses. In the 
typical case the prosecution has interviewed a number of witnesses and has 
obtained written statements. Prior to trial, the accused demands to see the 
statements for use in cross-examining the witness or simply to prepare his de- 
fense more adequately. What ruling should the court make? The common-law 
answer in The King v. Holland‘ was: “There is no principle or precedent to 


33 Similarly, the party not at fault must keep open the locus poenitentiae for the 
statutory period, and if there is a bona fide offer to return, the one deserted must take 
back the deserter. Johnson v. Johnson, 125 Ill. 510, 16 N.E. 891 (1888); Hilliard v. 
Hilliard, supra note 32. 

34The general rule in the United States, however, seems to be that a separation 
under court decree will not support an action for divorce based on desertion even 
though the separation is persisted in over the statutory period. See 27A C.J.S. Divorce 
§ 36(1) (1959), and cases cited therein. 

1 The King v. Holland, 4 Durm. & E. 691, 100 Eng. Rep. 1248 (K.B. 1792). 








188 LAW FORUM [Vor. 1961 


warrant it. Nor was such a motion . . . ever made; and if we were to grant it, it 
would subvert the whole system of criminal law.” Strong as these words are, a 
contrary contemporary answer now is that the accused is entitled “to production 
of the documents he wishes to inspect.” ? 

This legal about-face has not happened abruptly, but has taken place over 
a period of a century and a half. In the classic case, The King v. Holland, the 
accused was charged in England with a crime committed in India. An investi- 
gation had been conducted in India by government officials and statements of 
witnesses had been transcribed and sent to England. The accused asked to see 
these statements prior to trial. His request was denied in no uncertain terms. 
Indeed, Justice Ashhurst felt so strongly about permitting a rule of discovery 
that he was moved to remark, “And I should be sorry if such a rule were to be 
laid down in any case.” 3 

This strict approach was followed in the United States, apparently without 
question.t However, a serious crack in the wall of secrecy surrounding the 
prosecution’s case was made in 1884 by the eminent Judge Cooley of Michigan 
in People v. Davis.5 This was a prosecution for adultery which involved a prior 
oral, rather than written, statement. 


“In this case the [complaining witness] testified that on a particular 
day and at a place specified he witnessed the commission of the crime 
charged. The defense then offered to show that in laying the case before the 
prosecuting officer the [complaining witness] stated that on the day and at 
the time specified he witnessed nothing wrong between the parties. If he 
did so state at that time, when he was laying before the public authorities 
the very case they were to prosecute, and if he now swears to a case alto- 
gether different, it may well be argued that he is unworthy of belief; and 
the State has no interest in interposing any obstacle to the disclosure of the 
facts, unless it is interested in convicting accused parties on the testimony 
of untrustworthy persons. But surely the State has no such interest; its 
interest is that the accused parties shall be acquitted unless upon all the facts 
they are seen to be guilty; and if there shall be in the possession of any of 
its officers information that can legitimately tend to overthrow the case 
made for the prosecution, or to show that it is unworthy of credence, the 
defense should be given the benefit of it. There was, therefore, no privilege 
to preclude the giving of the testimony [by the prosecuting officer] for 
which the defense called.” ® 


Thus, from the general rule of no discovery an exception was carved out to 
permit an accused to bring out prior inconsistent statements made by a prosecu- 
tion witness which related to testimony already given at the trial. 

In 1927 a defendant in New York was so bold as to demand production of 
statements and memoranda of prosecution witnesses prior to trial. The court, 
per Justice Cardozo, recognized that the defendant might have a right to inspect 
real evidence or admissible documentary evidence, but as to statements which 
were inadmissible or would not be used as evidence, the court balked. 


“[The accused’s] demand is that a prosecutor who has gathered state- 
ments from the prospective witnesses shall place the statements in her hands 


2Funk v. Superior Court, 52 Cal. 2d 423, 340 P.2d 593 (1959). 

3’ The King v. Holland, 4 Durm. & E. 691, 100 Eng. Rep. 1248, 1249 (K.B. 1792). 
See Note, Pre-Trial Disclosure in Criminal Cases, 60 Yate L.J. 626 (1951). 
552 Mich. 569, 18 N.W. 362 (1884). 

6 People v. Davis, 52 Mich. 569, 573-74, 18 N.W. 362, 363 (1884). 
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that she may study and repel them. . . . The reason why she asks for a dis- - 
closure of the statements of the physicians and the chemists is her belief 
that their statements to the prosecutor were fuller in all probability than 
their statements to the grand jury already in her possession. A like reason 
explains her request for the confessions. In a word, statements and memo- 
randa collected by the prosecutor are to be exhibited to the defendant, 
though none of them will be admissible either for her or against her if 
offered at the trial. She makes no claim that they will be. She takes the 
ground that she should have them because study of the evidence will be 
helpful in preparing her defense. This is to enlarge the remedy beyond any- 
thing permitted by analogy or precedent.” 7 


Although this decision denied pre-trial discovery of statements having possible 
impeachment value, the question of allowing production at the trial was left un- 
answered. “We have no occasion at this time to consider to what extent in- 
spection might be directed at the trial as an aid to cross-examination after the 
witnesses had testified.” § This question was answered by the New York court 
six years later in People v. Walsh.® That case held that the trial judge must 
allow the accused to inspect such a statement if, after in camera examination, the 
judge finds contradictory matter in the statement, and provided such a dis- 
closure would not injure the “public interest.” 1° 

In federal procedure a similar rule was adopted by Judge Learned Hand of 
the Second Circuit Court of Appeals in United States v. Cohen..1 The United 
States Supreme Court went one step further in Gordon v. United States,!2 a 
case in which the inconsistency was admitted by the witness on the stand. There 
the Court held that inspection of the prior statement was a matter of right once 
the inconsistency was apparent. Following Gordon the Supreme Court decided 
Jencks v. United States,!8 the most publicized case in this area of the law. In 
Jencks it was laid down that an accused has a right to inspect prior written 
statements of prosecution witnesses whether inconsistency has been shown or 
not, provided the statement relates to testimony already given by the witness. 
Justice Brennan stated the reasons for this extension of the right of inspection: 


“Requiring the accused first to show conflict between the reports and 
the testimony is actually to deny the accused evidence relevant and material 
to his defense. The occasion for determining a conflict cannot arise until 
after the witness has testified, and unless he admits conflict, as in Gordon, 
the accused is helpless to know or discover conflict without inspecting the 
reports.” 14 


The argument was advanced that discretion should be given to the trial judge 
to determine whether or not the prior statement had any impeachment value. 
The Court rejected this view: 


“We hold, further, that the petitioner is entitled to inspect the reports 
to decide whether to use them in his defense. Because only the defense is 


7 People v. Supreme Court, 245 N.Y. 24, 33-34, 156 N.E. 84, 87 (1927). 

8 Jd. at 35, 156 NE. at 87. 

9262 N.Y. 140, 186 N.E. 422 (1933). 

10 This is still the New York position. People v. Bai, 7 N.Y.2d 152, 164 N.E.2d 
387 (1959). 

11145 F.2d 82 (2d Cir. 1944). 

12 344 U.S. 414, 73 Sup. Cr. 369 (1953). 

43 353 U.S. 657, 77 Sup. Ct. 1007 (1957). 

4 Jencks v. United States, 353 U.S. 657, 667-68, 77 Sup. Ct. 1007, 1013 (1957). 
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adequately equipped to determine the effective use for purpose of discredit- 
ing the Government’s witness and thereby furthering the accused’s defense, 
the defense must initially be entitled to see them to determine what use may 
be made of them. Justice requires no less.” 15 


Nevertheless, “justice” apparently did require slightly less because the Jencks 
decision immediately prompted legislation by Congress, appropriately called the 
Jencks statute. This act reaffirmed the principle of the Jencks case, but limited 
its applicability. Meanwhile the California Supreme Court decided to follow 
the broad principle of the Jencks case in People v. Chapman.'" This prepared 
the way for the final step in this line of legal development which was taken by 
the California court in Funk v. Superior Court: 


“It is settled that, during trial, an accused can compel the People to 
produce written statements of prosecution witnesses relating to the matters 
covered in their testimony. [Citations omitted.] As recent decisions of this 
court illustrate, there is no sound basis for applying a different rule merely 
because production is requested prior to, rather than during trial.” 18 


Thus, the history of the law in this area shows a complete change of policy 
occurring over a long span of time, but accelerated in recent years. 

As might be expected, the law of Illinois is also undergoing change in this 
area, but developments have been slower than in some other jurisdictions, and 
further litigation on the subject seems likely. Therefore, a comparison will be 
made with two jurisdictions—federal and California—which have already dealt 
extensively with the problems involved. In this way, where the Illinois position 
is clear, it may be evaluated in the light of greater experience, and where it is not 
clear, guide lines for future decisions may be suggested. 

Under federal law criminal discovery is governed generally by the Federal 
Rules. of Criminal Procedure,!® but in cases where the defense demands to inspect 
prior statements of prosecution witnesses at the trial, the Jencks statute governs.?° 
The import of that act is that a defendant is entitled as a matter of right to 
inspect any statements made by the witness to a government agent which relate 
to testimony already given by the witness. In addition, the statements must be 
authenticated by the witness, must be substantially verbatim, and, if made orally, 
must be recorded contemporaneously with the making of the statement. Al- 
though the statute is positively phrased in terms of giving a right to the defend- 
ant, its effect is largely negative because all statements which do not come within 
the technical requirements of the act are unavailable to the defendant.?1 Conse- 
quently, it is very doubtful whether the accused has any right to inspect docu- 
ments which might be very valuable for impeachment purposes, yet are not 
within the statutory definition of “statement.” For example, it is fairly clear 


15 Jd. at 668-69, 77 Sup. Ct. at 1015. 

1671 Stat. 595 (1957), 18 U.S.C. § 3500 (1958). 

1752 Cal. 2d 95, 338 P.2d 428 (1959). 

18 Funk v. Superior Court, 52 Cal. 2d 423, 340 P.2d 593 (1959). 

19 See particularly Fep. R. Crim. P. 6(e), 16, and 17. 

20 For a general discussion of the federal law in this area see Comment, 35 N.Y.U.L. 
Rev. 961 (1960), and Note, The Jencks Legislation: Problems in Prospect, 67 Yate L.J. 
674 (1958). 

21Palermo v. United States, 360 U.S. 343, 79 Sup. Cr. 1217 (1959) (six-hundred 
word summary of a three and one-half hour conference). 
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that the accused generally has no right to grand jury minutes,2? and he probably. 
has no right to statements or confessions made by himself to government agents.?% 
There is an unusual amount of conflict in the cases as to whether a defendant 
has a right to inspect the notes of a witness used to refresh his memory before 
trial.24 Finally, it might be noted that the discoverability by the accused of 
names of informers withheld by the prosecution has been held to be largely 
within the discretion of the trial court depending upon the circumstances of 
the case.?5 

Turning now to California for a comparison, we find that the accused is 
generally permitted access to written statements of prosecution witnesses and 
related materials before trial begins. 


“Powell v. Superior Court . . . established that an accused has the right, 
before trial, to obtain written statements made by him to police officers. In 
Vance v. Superior Court . . . where a petitioner . . . sought to use certain 
tape recordings for the purpose of refreshing his recollection prior to trial, 
we issued mandamus to compel the production not only of his own state- 
ments recorded by the police during interrogation but also of recordings 
which officers made of their conversation with the alleged victim and played 
to the petitioner while they were questioning him. And in Tupper v. Su- 
perior Court . . . we recognized that it is error to deny production of a 
a of a prosecution witness where there is a proper motion before 
trial. 


Thus, an accused has a right to inspect the prior statements of prosecution wit- 
nesses whether or not they have been authenticated 27 or would otherwise be 
disqualified under the Jencks statute.28 Also in California a defendant is en- 
titled to a copy of the grand jury minutes which pertain to his case,?® to a 
copy of his own confession,®° and to copies of notes used by witnesses to refresh 
their memories prior to trial.31 In some situations the accused may have a right 
to names of informers, but this appears to be largely discretionary.22 The only 


22 Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 79 Sup. Crt. 1237 (1959). 
Cf. United States v. Zborowski, 271 F.2d 661 (2d Cir. 1959). 

23 Shores v. United States, 174 F.2d 838 (8th Cir. 1949); followed in Monroe v. 
United States, 234 F.2d 49 (D.C. Cir. 1956), and United States v. Acheson, 25 F.R.D. 
349 (S.D.N.Y. 1960). Cf. United States v. Louie Gim Hall, 245 F.2d 338 (2d Cir. 1957). 

24 See Goldman v. United States, 316 U.S. 129, 62 Sup. Ct. 993 (1942), and United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 Sup. Cr. 811 (1940) (both cases 
stating that the trial court has great discretion); McGill v. United States, 270 F.2d 329 
(D.C. Cir. 1959), cert. denied, 362 U.S. 905, 80 Sup. Ct. 615 (1960) (holds Jencks statute 
applicable, hence notes must be excluded); Lambert v. United States, 261 F.2d 799 (5th 
Cir. 1958), and Needleman v. United States, 261 F.2d 802 (5th Cir. 1958), cert. granted, 
361 U.S. 808, 80 Sup. Ct. 87, dismissed, 362 U.S. 600, 80 Sup. Ct. 960 (1960) (both cases 
holding Jencks statute inapplicable, hence rule of the Goldman case is to be followed). 

25 Roviaro v. United States, 353 U.S. 53, 77 Sup. Ct. 623 (1957). 

26 Funk v. Superior Court, 52 Cal. 2d 423, 340 P.2d 593 (1959). 

27 The statements in Funk v. Superior Court, supra note 26, were not authenticated. 

28 Compare Palermo v. United States, 360 U.S. 343, 77 Sup. Cr. 623 (1959), with 
Vance v. Superior Court, 51 Cal. 2d 92, 330 P.2d 773 (1958). 

29 The defendant must be given a copy of the grand jury transcript immediately 
upon indictment. Cat. Penat Cope § 938.1 (1959). 

30 Powell v. Superior Court, 48 Cal. 2d 704, 312 P.2d 698 (1957). 

31 People v. Estrada, 54 Cal. 2d 717, 355 P.2d 643 (1960). 

32 People v. Kiihoa, 53 Cal. 2d 748, 349 P.2d 673 (1960). The California rule is 
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rule opposing discovery in this area is that the accused may not make a blanket 
demand for all statements and memoranda in the hands of the prosecution with- 
out giving some legitimate reason therefor, i.e., the accused cannot “go fishing.” 8% 

In Illinois the situation is not entirely clear. In the recent case of People v. 
W olff #4 the Illinois court expressly adopted the rule of the Jencks statute. 
Hence, as far as statements which qualify under that statute are concerned, the 
accused has an unqualified right to inspect them. It would also follow from the 
Wolff case that statements which did not meet the technical requirements of 
the Jencks statute would be denied the defendant. However, the earlier case 
of People v. Moses held that “an accused person is entitled to the production of 
a document that is contradictory to the testimony of a prosecution witness.” 35 
Therefore, this question may still be open. In any event, it seems clear that the 
production of any such statement would be required only after the witness has 
testified at the trial, and could not be obtained prior to trial. As to notes used 
by the witness to refresh his memory prior to trial, there seems to be no de- 
terminative decision. The accused does have a right to a copy of any con- 
fession made by him; %* however, he may be denied access to the grand jury 
minutes.37 As in federal and California law, access to the names of informers 
is discretionary with the trial court under most circumstances.38 

The differences in viewpoint illustrated by the above examination probably 
stem from differences of opinion about the nature of a criminal trial. The 
argument for permitting greater discovery seems grounded upon the premise 
that truth should not be suppressed when it is relevant to a controversy and 
that one of the main functions of a trial is to ascertain the facts. Opposed to 
this argument, however, are other considerations which dictate a policy of 
suppression of the truth. As the Jencks case suggests, there may be times when 
exposure of Government files might endanger the national security. Or, as the 
Court suggested in Pittsburgh Plate Glass Co. v. United States ®® and Roviaro 
v. United States,*° it may be wise to withhold the names and testimony of in- 
formers in order to encourage persons who have knowledge of the case to come 
forward and give information without fear of scandal or reprisal. Another 
argument often advanced against disclosure is that it gives defendants the 
opportunity to falsify and suppress evidence by influencing witnesses, Perhaps 


stated: “[The] law of this state [is] that the privilege to withhold the identity of an in- 
former may not be invoked in a criminal case in which his identity is material to the 
defense and non-disclosure would result in denying the defendant a fair trial.” People 
v. Smith, 174 Cal. App. 2d 129, 344 P.2d 435 (1959). 

33 People v. Cooper, 53 Cal. 2d 755, 349 P.2d 964 (1960). 

3419 Ill. 2d 318, 167 N.E.2d 197 (1960); cf. People v. Fedele, 287 Ill. App. 444, 5 
N.E.2d 272 (1936), aff'd, 366 Ill. 618, 10 N.E.2d 346 (1937). 

$511 Ill. 2d 84, 142 N.E.2d 1 (1957). 

36Irt. Rev. Stat. c. 38, § 729 (1959). 

87In Cannon v. People, 141 Ill. 270, 30 N.E. 1027 (1892), it was held that the 
accused cannot have access to a transcript of grand jury proceedings. However, in 
People v. Goldberg, 302 Ill. 559, 135 N.E. 84 (1922), the court approved the use of a 
prior written statement made by the witness to the grand jury for impeachment by the 
prosecution. See also People v. Kraus, 377 Ill. 539, 37 N.E.2d 182 (1941); People v. 
Gerold, 265 Ill. 448, 107 N.E. 165 (1914); Inv. Rev. Srat. c. 38, § 720 (1959). 

38 People v. Mack, 12 Ill. 2d 151, 145 N.E.2d 609 (1957). 

39 360 U.S. 395, 79 Sup. Ct. 1237 (1959). 

40 353 U.S. 53, 77 Sup. Ct. 623 (1957). 
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the most important reason why the liberal rules of discovery found in civil pro- 
cedure have not been extended to the criminal field is that the fifth amendment, 
with its policy against self incrimination, substantially limits the use of dis- 
covery by the prosecution. This puts the prosecution at somewhat of a disad- 
vantage. Indeed, the broad interpretation which has been given to the right 
against self incrimination has made the fifth amendment a very powerful instru- 
ment to suppress the truth. There is an inevitable conflict, then, between the 
fifth amendment in its broadest reaches and the policy behind discovery, i.e., 
ascertainment of the truth. Nevertheless, the trend in judicial thinking over the 
past century has clearly been toward favoring greater disclosure of materials 
and sources by the prosecution. This trend has been found for the most part to 
be a good one.*! 

Against this background, the adoption by the Illinois Supreme Court of the 
rule of the Jencks statute in People v. Wolff 42 is perhaps a step backwards. Now, 
by implication, the defense will be denied the right to examine statements of 
prosecution witnesses which do not meet the technical requirements of that act. 
In addition, production will be required only after the witness has testified, thus 
placing a practical handicap on the defense attorney. In favor of the Wolff case, 
however, is the fact that the Illinois court has made production of qualified state- 
ments a matter of right. 

Three specific questions appear to remain open in Illinois in this area. The 
discoverability of notes used by a witness prior to trial to refresh his memory 
has not been ruled upon. If the rule of the Jencks statute is held applicable, such 
notes will not be discoverable because they do not qualify as “statements.” The 
second question is whether discovery of witnesses’ statements and memoranda 
will be permitted for reasons other than impeachment. The cases give no guid- 
ance here. Thirdly, there is no definitive pronouncement regarding the use of 
grand jury transcripts or testimony. An 1892 case flatly denies the use of the 
transcript to a defendant.4? However, a more recent case permits the use by 
the prosecution of a written statement made by the witness to the grand jury.** 
It would seem appropriate for the Illinois court to consider the California 
solution to these questions for answers consistent with a policy of greater dis- 
closure. Indeed, the California cases seem to represent the logical extension of 
the viewpoint already taken by the Illinois court in the Wolff and Moses cases. 

Finally, it is suggested that the Illinois court re-evaluate its position on the 
right to discovery in criminal cases and consider the promulgation of a set 
of Supreme Court Rules on the subject which would provide a consistent and 
clear guide for practitioners and the lower courts of the state. 


James E. Hercet 


41 See Note, The Jencks Legislation: Problems in Prospect, 67 Yate L.J. 674 (1958). 
4219 Ill. 2d 318, 167 N.E.2d 197 (1960). 

43 Cannon v. People, 141 Ill. 270, 30 N.E. 1027 (1892). 

44 People v. Goldberg, 302 Ill. 559, 135 N.E. 84 (1922). 








Recent Decisions 


FEDERAL CIVIL PROCEDURE—Rule Providing for Separate Trials Of 
Liability and Damages Upheld. (Federal) 


Plaintiff brought suit in the United States District Court for the Northern 
District of Illinois, alleging that he had been injured when struck by one of 
defendant railroad’s trains. Prior to trial, the court, on its own motion and over 
the objection of both parties, ordered separate trials of the issues of liability and 
damages pursuant to Civil Rule 21 of the district court.1 Trial on the liability 
issue resulted in a jury verdict for the defendant. On appeal, held: Affirmed. 
The severance of distinct and readily separable issues is not violative of the 
constitutional guarantee of trial by jury.2 Hosie v. Chicago &@ N.W. Ry., 282 
F.2d 639 (7th Cir. 1960), cert. denied, 81 Sup. Ct. 695 (1961). 

Without question, court congestion and delay cripple the effective ad- 
ministration of justice.2 Any suggestions for alleviating this problem merit 
careful attention. Since the greater part of a personal injury trial is taken up by 
the presentation of evidence on damages, and since approximately forty per cent 
of such suits tried to completion result in a verdict for the defendant,‘ it is 
apparent that time and expense can be saved by requiring a determination of 
the liability issue before an inquiry is made into the extent of the plaintiff’s 
damages. 

The separation of issues for trial is authorized by rule 42(b) of the Federal 
Rules of Civil Procedure, which permits the trial court to isolate and try any 
issue in the case “in furtherance of convenience or to avoid prejudice.” This rule 
was designed to overcome difficulties arising from the liberal joinder provisions 
of rule 42(a)5 and, for the most part, has been invoked to separate the issues of 
liability and damages only in exceptional cases.® 

In 1959, the judges of the District Court for the Northern District of Illinois, 


1N.D. Iuz. (Civ.) R. 21: “Pursuant to and in furtherance of Rule 42(b) Federal 
Rules of Civil Procedure, to curtail undue delay in the administration of justice in 
personal injury and other civil litigation wherein the issue of liability may be adjudi- 
cated as a prerequisite to the determination of any or all other issues, in jury and non- 
jury cases, a separate trial may be had upon such issue of liability, upon motion of 
any of the parties or at the Court’s discretion, in any claim, cross-claim, counterclaim or 
third party claim. 

“In the event liability is sustained, the trial on the remaining issues shall proceed 
before the same jury unless otherwise stipulated by the parties. 

“The Court, however, may proceed to trial upon any or all or any combination 
of issues, if, in its discretion, and in furtherance of justice, it shall appear that a separate 
trial will work a hardship upon any of the parties or will result in protracted or costly 
litigation.” 

2U.S. Const. amend. VII: “In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any Court of the United States, than 
according to the rules of the common law.” 

3See generally ZetseL, KALvEN & BucHuotz, Delay in the Court (1959); Warren, 
Delay and Congestion in the Federal Courts, 42 J. AM. Jup. Soc’y 6-7 (1958). 

4O’Donnell v. Watson Bros. Transp. Co., 183 F. Supp. 577, 581 (N.D. Ill. 1960). 

5 Collins v. Metro-Goldwyn Pictures Corp., 106 F.2d 83 (2d Cir. 1939). 

8 See, e.g., Rickenbacher Transp. Co. v. Pennsylvania R.R., 3 F.R.D. 202 (S.D.N.Y. 
1942), where proof of damages would have involved the testimony or the taking of 
depositions of over thirty-five persons. 
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operating under the authority of Federal Rule 83,7 formulated Civil Rule 21 in 
an effort to alleviate the congestion on their trial dockets. This local rule vests 
the trial judge with discretion to order a separate jury trial on the issue of liability 
in appropriate cases, thus making a determination of plaintiff’s damages necessary 
only in the event that liability is established. Seemingly, the rule merely spells 
out the procedure already sanctioned by the federal rules in an effort to assure 
its more frequent application.® 

Although the primary purpose of rule 21 is to expedite the adjudicative 
process, its author, District Judge Miner, has voiced the expectation that sym- 
pathy, prejudice, and other improper pressures would be removed to a large 
degree from jury trials by deferring any consideration of damages until the 
liability question has been resolved.® As originally promulgated, rule 21 gave 
the trial judge the alternative of (1) requiring that trial on the damages issue 
be had before the same jury to which the liability question had been submitted, 
or (2) discharging that jury and continuing the damages issue before another 
jury to be thereafter impaneled in the event no settlement were effected.!° If, 
in fact, the separated issues were tried before multiple juries," it is not difficult 
to envision significant substantive changes in the outcome of the trial since there 
is general agreement that jurors tend to integrate the liability and damages issues 
sufficiently to modify the damages award.!2 In this manner, juries often manage 
to alleviate the potential harshness of the contributory negligence rule by apply- 
ing sub rosa their own estimate of comparative negligence.!* Similarly, Judge 
Miner has criticized the practice of compromise verdicts, “wherein jurors who 
are not convinced that there is liability subscribe to a guilty verdict if the 
remaining jurors agree to a lesser recovery.” 14 That such practices exist has 
often been noted;!5 whether they are wholly undesirable is open to question. 
In any event, it is clear that application of the second alternative mentioned 
above could substantially alter the ultimate verdict. 

Because trial of the liability issue in the instant case resulted in a judgment 
for the defendant, the reviewing court was not confronted with the question of 
whether a party is deprived of his constitutional right to a jury trial if the 


7Fep. R. Civ. P. 83 authorizes each district court to “make and amend rules gov- 
erning its practice not inconsistent with these rules.” 

8 The new rule evoked immediate opposition in the form of a petition for a writ 
of mandamus to the Court of Appeals for the Seventh Circuit requesting that Chief 
Judge Campbell be directed to expunge a separation order entered pursuant to rule 21. 
The petition was summarily denied, Gregory v. Campbell, No. 12285 (7th Cir. 1959), 
and the Supreme Court refused certiorari, 361 U.S. 960, 80 Sup. Ct. 587 (1960). 

®O’Donnell v. Watson Bros. Transp. Co., supra note 4, at 585. 

10 As originally enacted, rule 21 provided: “In the event liability is sustained, the 
court may recess for pre-trial or settlement conference or proceed with the trial on any 
or all of the remaining issues before the court, before the same jury or before another 
jury as conditions may require and the court shall deem met.” 

11 This procedure was followed in O’Donnell v. Watson Bros. Transp. Co., 183 F. 
Supp. 577 (N.D. Ill. 1960). 

12Kalven, The Jury, The Law, & The Personal Injury Damage Award, 19 Ono 
Sr. L.J. 158, 167 (1958). 

13 Prosser, Torts § 53 (2d ed. 1955). 

14Q’Donnell v. Watson Bros. Transp. Co., supra note 11, at 581. 

15 Fuentes v. Tucker, 31 Cal. 2d 1, 29, 187 P.2d 752, 769 (1947) (concurring opin- 
ion); Haeg v. Sprague, Warner & Co., 202 Minn. 425, 430, 281 N.W. 261, 263 (1938). 
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liability proceeding is held before one jury and the damages litigation before 
another. Seemingly, the idea of trying separable issues before different juries 
was accorded implied judicial approval as far back as 1915 when the United 
States Supreme Court, with some misgivings, permitted the granting of a new 
trial only as to the damages issue.!* Later, in Gasoline Products Co. v. Champlin 
Co.,17 the court indicated that there is nothing in the Constitution to prevent 
the granting of a new trial of less than all the issues of fact if they are clearly 
separable. 

Although the opinion in the instant case reserved the question, the court 
nevertheless indicated in a brief aside that there might be some doubt as to the 
constitutionality of trying the separated issues before two juries.18 Shortly 
thereafter, the second paragraph of rule 21 was amended to provide that: “In 
the event liability is sustained, the trial on the remaining issues shall proceed 
before the same jury unless otherwise stipulated by the parties.” 1° In thus amend- 
ing the rule, the court would seem to have partially retreated from its avowed 
goal of eliminating “improper considerations” from jury trials. Compelling the 
jury to determine the question of liability before hearing the plaintiff’s evidence 
on damages may result in more impartial decisions in some cases. Nevertheless, 
the jury still has the opportunity to return a verdict for the plaintiff on the 
question of liability with the expectation of subsequently adjusting the damages 
award to reflect its estimate of the relative equities between the parties. 

In its amended state, rule 21 alters only the form, rather than the substance, 
of jury trials. The Gasoline Products Co. case seems to have made it clear that 
such procedural modifications do not offend the seventh amendment: 


“All of vital significance in trial by jury is that issues of fact be sub- 
mitted for determination with such instructions and guidance by the court 
as will afford opportunity for that consideration by the jury which was 
secured by the rules governing trials at common law. Beyond this, the 
Seventh Amendment does not exact the retention of old forms of proced- 
ure,” 20 


However, rule 21 can be applied only to cases wherein the issue of liability 
is wholly independent of the damages question. Thus, where a party seeks to 
recover punitive or exemplary damages, the size of the award being dependent 
upon the degree of culpability of the defendant, a separation is not possible.21 
Similarly, where federal tort statutes require the application of comparative 
negligence principles, the issues must be considered together. In still another 
class of cases, proof of damages is a prerequisite to a finding of liability. Illustra- 
tive of this category is McClain v. Socony-Vacuum Oil Co.,?? where the plaintiff 
sought to recover damages which had allegedly accrued to it by reason of a 
conspiracy in restraint of trade of which the defendants had been convicted. 


16 Norfolk So. R.R. v. Ferebee, 238 U.S. 269, 35 Sup. Cr. 781 (1915). 

17 283 U.S. 494, 51 Sup. Cr. 513 (1931). 

18 Hosie v. Chicago & N.W. Ry., 282 F.2d 639, 642 (7th Cir. 1960), cert. denied, 
81 Sup. Cr. 695 (1961). 

19ND. Inz. (Civ.) R. 21. 

20 Gasoline Prods. Co. v. Champlin Co., 283 U.S. 494, 498, 51 Sup. Cr. 513, 514 
(1931). 

21 United Air Lines, Inc. v. Wiener, 286 F.2d 302 (9th Cir. 1961); Smyth Sales, Inc. 
v. Petroleum Heat & Power Co., 141 F.2d 41 (3d Cir. 1944). 

2210 F.R.D. 261 (S.D. Mo. 1950). 


SPRING | RECENT DECISIONS 197 


Plaintiff's motion for separate trials on the liability and damages issues was denied 
inasmuch as no cause of action could be established without proof of damages. 

Properly administered, rule 21 promises to instill a needed element of flexi- 
bility into personal injury litigation. It is hoped that this rule is merely the 
forerunner of further facilitative practices designed to arrest the malignant 
growth of delay and congestion in the courts. 


Stuart E. ScuHIrFer 


HUSBAND AND WIFE—Wiéife May Recover for Loss of Husband’s Consor- 
tium Caused by Negligence. (Illinois) 


NEGLIGENCE—Landowner Owes Duty of Reasonable Care to Firemen. 


Plaintiff, a city fireman, sued for personal injuries caused by defendant’s 
negligent maintenance of the building in which he was seriously injured while 
fighting a fire.1 His wife claimed damages for loss of his consortium. The trial 
court dismissed the wife’s action for loss of consortium and entered a judgment 
for the defendant notwithstanding the jury’s verdict for plaintiff on the personal 
injury claim. On appeal, beld: Reversed. A landowner owes a duty of reason- 
able care in the maintenance of his property to a fireman fighting a fire thereon 
(two Justices dissenting). A wife may maintain an action for the loss of her 
husband’s consortium resulting from the negligence of another (three Justices 
dissenting). Dini v. Naiditch, 20 Ill. 2d 406, 170 N.E.2d 881 (1960). 

Seldom in recent history has the Illinois Supreme Court had the opportunity 
to establish in the same case two legal principles heretofore not recognized in 
Illinois. Prior to the Naiditch decision, the Illinois cases spuriously foisted upon 
a fireman the label of “licensee,” thus imposing no duty on the landowner to 
protect him from negligent injuries.2 Although there has been no prior Illinois 
Supreme Court holding on a wife’s right to damages for the loss of consortium 
arising from negligence,*? the great majority of the states have denied recovery.‘ 
Thus, in both aspects of its decision, the Illinois court made important de- 
partures—one from its own previous position; the other, from the generally 
established rule. 


Duty To Protect FIREMEN FrRoM NEGLIGENT INJURIES 


The general rule that, in the absence of statute,5 a fireman is a licensee, 
protected only from “willful and wanton” or intentional injury, has continued 


1 Defendant caused paint and benzene to be kept near a stairwell (the very stair- 
well, in fact, which fell on plaintiff causing his injuries). The area was also cluttered 
with dirty rags, brushes, and numerous paint cans. Oil drums were converted into open 
garbage cans to be used in the building’s corridors. 

2 Gibson v. Leonard, 143 Ill. 182, 32 N.E. 182 (1892), followed in Volluz v. East 
St. Louis Light & Power Co., 210 Ill. App. 565 (4th Dist. 1918); Thrift v. Vandalia R.R., 
145 Ill. App. 414 (3d Dist. 1908). 

3 There is an Illinois appellate court decision suggesting that if the wife were to 
be allowed to recover, the legislature, or at least the supreme court, would be the 
proper body to establish the right. Patelski v. Snyder, 179 Ill. App. 24 (1st Dist. 1913). 

*See 23 A.L.R.2d 1378 (1952); 27 Am. Jur. Husband and Wife § 513 (1938); Re- 
STATEMENT, Torts § 695 (1957). 

5 There was, however, a statute involved in the Naiditch case. Plaintiffs claimed 
violations of § 62-3.2 (requiring enclosed stairwells), § 63-3.6 (requiring fire doors), and 
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to survive,® despite the fact that some courts have been unable to find logical 
reasoning to support their determinations.7 The rationale generally used to keep 
the doctrine alive is that fire departments are maintained for the public,’ that 
the invitation for the fireman to enter is from the public,® and, therefore, society 
should bear the cost of his injury.1° Indeed, the very reason for his being on the 
premises is the risk of harm.1! 

Recognizing the harsh nature of the doctrine,}2 many courts have sought 
ways of mitigating its effect. Hence, the “hidden danger” exception imposing 
a duty to warn upon the owner was established to protect the fireman from a 
hidden peril when the owner knew of the existence of a dangerous condition.18 
A few states have termed the fireman a “business visitor” in certain situations,!4 
and if the fireman entered as an “inspector,” he became an “invitee” and a com- 
mensurate duty of due care therefore was owed to him.1® 

The New York courts were the first to break away from the rule entirely. 
The early decisions followed the licensee rule, even where statutes were in- 
volved,'® but in Meiers v. Fred Koch Brewery Co.,17 the Court of Appeals held 
that the owner is under some duty to make his premises reasonably safe for 
firemen. The result in states following the New York rule is that the fireman is 
neither a licensee nor an invitee, but is in a special class, privileged to enter by 


§ 64-4.1 (requiring fire extinguishers), of the Municipal Code of Chicago. The court 
held that firemen were among those intended to be protected by the ordinances. To 
the same effect, see Bandosz v. A. Daigger & Co., 255 Ill. App. 494 (1st Dist. 1930); 
Maloney v. Hearst Hotels Corp., 274 N.Y. 106, 8 N.E.2d 296 (1937). But see Adworth 
v. F. W. Woolworth Co., 295 Mass. 344, 3 N.E.2d 1008 (1936) (where statute required 
that there be a means of escape in case of fire, held: firemen are not protected); Litch 
v. White, 160 Cal. 497, 117 Pac. 515 (1911) (where statute provided that all awnings, 
porches, sheds, etc. be kept in safe condition, held: firemen were not entitled to the 
statute’s protection); Hamilton v. Minnesota Desk Mfg. Co., 78 Minn. 3, 80 N.W. 63 
(1899) (where statute provided that elevator shafts be guarded, held: statute was in- 
tended for protection of employees, not for firemen). To the same effect see Gibson v. 
Leonard, supra note 2. 

®See 13 A.L.R. 638 (1921); 141 A.L.R. 585 (1942). 

7 See, e.g., Sutte v. Sun Oil Co., 15 Pa. D. & C. 3 (1931), where the court stated 
that an owner faced with the probability of responding in damages may “be strongly 
tempted by self interest to temporize with the dangerous situation . . . and to delay 
summoning aid until perhaps greater danger would be threatened to the public.” 

8 Lunt v. Post Printing & Publishing Co., supra note 5. 

9 Baxley v. Williams Constr. Co., 98 Ga. App. 662, 106 S.E.2d 662 (1958). 

10Krauth v. Geller, 54 N.J. Supp. 442, 149 A.2d 271 (1959). 

11 [bid, 

12See Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn. 3, 80 N.W. 63 (1899); 
see also Lunt v. Post Printing & Publishing Co., 48 Colo. 316, 110 Pac. 203 (1910). 

18 Anderson v. Cinnamon, 365 Mo. 304, 282 S.W.2d 445 (1955); Schwab v. Rubel 
Corp., 286 N.Y. 525, 37 N.E.2d 234 (1941); Jenkins v. 313-321 West 37th St. Corp., 284 
N.Y. 397, 31 N.E.2d 872 (1939). 

14 See, e.g., Zuecher v. Northern Jobbing Co., 243 Minn. 166, 66 N.W.2d 892 (1954). 

15 RESTATEMENT, Torts § 345 (1957). 

16 Eckes v. Stettler, 98 App. Div. 76, 90 N.Y. Supp. 473 (1904), strictly interpreted a 
statute imposing a duty to protect firemen by closing hoistways, trap doors, and iron 
shutters in holding that the specific limits the general and that no cause of action was 
created for disregard of related safety measures. 

17229 N.Y. 10, 127 N.E. 491 (1920). 
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public consent. The members of this class are entitled to have the premises 
made safe for their arrival.18 The Illinois Supreme Court accepted this approach 
in Naiditch, and rightly so, for the test traditionally used for determining 
whether one is a licensee or invitee is one of benefit: the label of licensee is in- 
ferred where the object of the visit is the pleasure of benefit of the visitor; invi- 
tation is inferred where there is benefit to the landowner or a mutual benefit.!® 
As one court observed: 


“Tt is difficult to perceive how the landowner is entitled, by force of the 
law as to licensees, to protection from liability for defective conditions to 
a fireman, who entered his premises for the purpose of giving him pro- 
tection.” 2° 


If the test of benefit is to be employed, can there be found a greater benefit 
to the landowner than that rendered by the fireman? The decision handed down 
by the Illinois court is an outstanding example of an enlightened and realistic 
approach to the problem. It takes into account the social value of protecting 
firemen which far outweighs the policy of insulating the tortious landowner from 
liability, a vestige of the common-law attitude of landowner supremacy.?! 

Having decided the fireman is owed a duty of due care, the court was 
able to consider the second question of whether the defendant’s breach of this 
duty was also a violation of the wife’s right to her injured husband’s consortium. 


Ricut oF Wire To Sve ror NEGLIGENTLY Causep Loss or ConsorRTIUM 


It was early established that the wife could recover for loss of her husband’s 
consortium suffered as a result of intentional interference- with the marital rela- 
tionship.22 As to loss of consortium caused by negligent injuries, the early cases 
refused to allow the wife a recovery, but they did grant the right to the hus- 
band.?3 The first judicial attempts to create a cause of action in favor of the 


18 Beedenbender v. Midtown Properties, 4 App. Div. 2d 276, 164 N.Y.S.2d 276 
(1957). 

19 Bennett v. Louisville & N.R.R., 102 U.S. 577 (1880); see also Paukner v. Wakem, 
231 Ill. 276, 83 N.E. 202 (1907), holding that the distinction between licensee and invitee 
“turns on the nature of the business that brings him there, rather than on the words or 
acts of the owner which precede his coming.” Jd. at 279-80, 83 N.E. at 202. 

20 Smith v. Twin State Gas Co., 83 N.H. 439, 144 Atl. 57 (1928). 

217It may be suggested that although the Naiditch decision is justified on principles 
following the “fault” theory of liability, the end result may be to effect an undesirable 
distribution of risk. In other words, municipalities may be better risk bearers than indi- 
vidual landowners [e.g., the uninsured landowner or the defendant with a limited 
policy]. This view, however, overlooks two important factors: (1) the deterrent effect 
of the Naiditch decision; (2) the volunteer fireman. By virtue of the imposition of this 
duty on landowners, there will be increased pressure from insurance companies to 
further safety in the maintenance of property. Inspection systems may be instituted 
and diligent maintenance may become a prerequisite to insurability. Thus, the public 
will benefit in the long run from the deterrent effect of the Naiditch decision. More- 
over, although the compensation schemes existing in Illinois’ cities may be sufficient to 
compensate the fireman [albeit the fireman will receive greater compensation for in- 
juries suffered by suing in a court than in the various commissions], the small com- 
munity may have no such plan. Thus, the problem of the “unprotected” volunteer fire- 
man is disposed of in the Naiditch case. 

22 Basset v. Basset, 20 Ill. App. 543 (4th Dist. 1886); Smith v. Nicholas Bldg. Co., 
93 Ohio 101, 112 N.E. 204 (1915); see 4 A.L.R. 569 (1919). 


3 See 23 A.L.R.2d 1378 (1952), 
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wife were overruled 24 or reversed 25 in subsequent decisions, and it was not 
until 1950, in the case of Hitaffer v. Argonne Co.,?6 that a court established the 
wife’s right to maintain the action. 

The Hitaffer decision laid the foundation for a decade of profuse litigation 
during which the supreme courts of four states (exclusive of Illinois)?7 allowed 
a recovery to the wife.28 However, the Hitaffer approach was rejected by 
thirteen states 29 and England.®® Although it has been suggested that the modern 
trend is to grant the wife a cause of action,?! this is doubtful in light of the fact 
that during 1960 four courts (other than Illinois) considered the question,®? 
and all but one denied her recovery.?3 As the Michigan Supreme Court observed, 
“Any attempt to pursue the manifold reasons offered by modern courts for their 
refusals to permit the wife a recovery for her loss of consortium takes us on a 
tour similar to that of Minos in [the] labyrinth of Daedalus.” 34 The reasons 
generally given are: (1) the established rule is to deny recovery; *® (2) children 


*4 Hipp. v. Du Pont De Nemours Co., 182 N.C. 9, 108 S.E. 318 (1921), overruled, 
Hinnant v. Tidewater Power Co., 189 N.C. 120, 126 S.E. 307 (1925). 

25 Passalacqua v. Draper, 199 Misc. 827, 104 N.Y.S.2d (1951), rev’d, 279 App. Div. 
660, 107 N.Y.S.2d 812 (1951). 

26 183 F.2d 811 (D.C. Cir. 1950), cert. denied, 340 U.S. 852, 71 Sup. Cr. 80 (1950), 
overruled on other grounds, Smither v. Coles, 242 F.2d 220 (D.C. Cir. 1957). 

*7 The rule in Georgia is in accord, but there has been no supreme court ruling on 
the matter. See Gordy v. Powell, 95 Ga. App. 882, 99 S.E.2d 313 (1957); Brown v. 
Georgia-Tennessee Coaches, Inc., 88 Ga. App. 519, 77 S.E.2d 24 (1953). The federal 
district court sitting in Nebraska declared this to be the law in that state in Cooney v. 
Moomaw, 109 F. Supp. 448 (D. Neb. 1953), and the Eighth Circuit court cited the de- 
cision with approval in Luther v. Maple, 250 F.2d 916 (8th Cir. 1958). 

°8 Arkansas, in Missouri-Pacific Transp. Co. v. Miller, 227 Ark. 351, 299 S.W.2d 41 
(1957); lowa in Acuff v. Schmidt, 248 Iowa 272, 78 N.W.2d 480 (1956); Michigan, in 
Montgomery v. ‘Stephan, 359 Mich. 33, 101 N.W.2d 227 (1960); and South Dakota, in 
Hoekstra v. Hedgeland, 98 N.W.2d 669 (S.D. 1959). 

29 Alabama, in Smith v. United Construction Workers, 122 So. 2d 153 (Ala. 
1960); Arizona, in Juene v. Del E. Webb Constr. Co., 77 Ariz. 266, 269 P.2d 723 (1954); 
California, in Deshotel v. Atchison, T. & S.F.R.R., 5 Cal. 2d 664, 328 P.2d 449 (1958); 
Colorado, in Franzen v. Zimmerman, 127 Colo. 381, 256 P.2d 897 (1953); Florida, in 
Ripley v. Ewell, 61 So. 2d 420 (Fla. 1952); Kentucky, in La Face v. Cincinnati, N. & C. 
Ry., 249 S.W.2d 534 (Ky. 1952); Maryland, in Coastal Tank Lines, Inc. v. Canoles, 207 
Md. 37, 113 A.2d 82 (1955); New Hampshire, in Snodgrass v. Cherry-Burrell Corp., 
164 A.2d 597 (N.H. 1960); New York, in Kronenbitter v. Washburn Wire Co., 4 
N.Y.2d 524, 151 N.E.2d 898 (1958); Oklahoma, in Nelson v. A. M. Lockett & Co., 206 
Okla. 334, 243 P.2d 719 (1952); Pennsylvania, in Neuberg v. Bobowocz, 401 Pa. 346, 162 
A.2d 662 (1960); Washington, in Ash v. S. S. Mullen Inc., 42 Wash. 2d 345, 261 P.2d 
118 (1953); and Wisconsin, in Nickel v. Hardware Mut. Cas. Co., 269 Wisc. 647, 70 
N.W.2d 205 (1955). Accord, New Jersey, in Larocca v. American Chain & Cable Co., 
23 N.J. Super. 195, 92 A.2d 811 (1952); and Texas, in Garrett v. Reno Oil Co., 271 
S.W.2d 764 (Tex. Civ. App. 1954). 

30 Best v. Samuel Fox Co., [1951] 2 K.B. 639. 

31 See 13 Axa. L. Rev. 137 (1960). 

82 Alabama, New Hampshire, and Pennsylvania, supra note 29; Michigan, supra 
note 28. 

83 The Alabama, New Hampshire, and Pennsylvania courts denied recovery. 

34 Montgomery v. Stephan, 359 Mich. 33, 41, 101 N.W.2d 227, 231 (1960). 

35 See, e.g., Jeune v. Del E. Webb Constr. Co., 77 Ariz. 266, 269 P.2d 723 (1954); 
La Face v. Cincinnati, N. & C. Ry., 249 S.W.2d 534 (Ky. 1952). 
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might be allowed recovery as a next step; 9 (3) the law is so well settled that 
settlement agreements are made in negligence cases on the assumption that there 
is no right to recover for consortium lost to the wife; therefore, allowing her 
a recovery would be impractical; 37 (4) if the rule is to be changed, it is a matter 
for the legislature to deal with; 8 (5) damages would be hard to measure; ®® 
(6) the Married Women’s Acts did not create new causes of action where none 
existed before; 4° (7) allowing the wife to sue in her own right could often 
result in a double recovery.*! 

Perhaps the only persuasive reason today for denial of recovery is the last 
of those mentioned. There is a great possibility of double recovery because 
the husband’s action for negligence may be maintained only by the injured party 


56 See, e.g., Scruggs v. Meredith, 134 F. Supp. 868 (D. Hawaii 1955). Contra, Hill 
v. Sibeley Memorial Hosp., 108 F. Supp. 739 (D.D.C. 1952). In the Naiditch case, 
Schaefer, C.J., stated in his dissenting opinion that “it is hard to see why . . . the wife 
of an injured man should be allowed a recovery that is denied to his children.” 20 Ill. 2d 
at 433, 170 N.E.2d at 894. The obvious answer is that whatever the injury to the children 
may be, it certainly is not the loss of consortium. The affections exchanged between 
spouses are not the same as those exchanged between parent and child. 

37 See, e.g., Ripley v. Ewell, 61 So. 2d 420 (Fla. 1952); Eisenbach v. Benjiman, 195 
Minn. 378, 263 N.W. 154 (1935); Garrett v. Reno Oil Co., 271 S.W.2d 764 (Tex. Civ. 
App. 1954). 

38 See, e.g., Smith v. United Constr. Workers, 122 So. 2d 153 (Ala. 1960); Deshotel 
v. Atchison, T. & S.F.R.R., 50 Cal. 2d 664, 328 P.2d 449 (1958); Ripley v. Ewell, supra 
note 37; Coastal Tank Lines, Inc. v. Canoles, 207 Md. 37, 113 A.2d 82 (1955). Chief 
Justice Schaefer of the Illinois court felt this reason to be valid, especially in light of the 
double recovery problems. See text accompanying note 45 infra. 

39 See, e.g., Marri v. Stamford St. R.R., 84 Conn. 9, 78 Atl. 582 (1911). This case 
dealt with the husband’s claim, but it is cited as the leading case on the point. This 
reason is seldom used because this argument is untenable in jurisdictions where pain and 
suffering is a compensable element of recovery. 

40 See, e.g., Franzen v. Zimmerman, 127 Colo. 381, 256 P.2d 897 (1953); Nash v. 
Mobile & O.R.R., 149 Miss. 823, 116 So. 100 (1928); Stout v. Kansas City Terminal Ry.., 
172 Mo. App. 113, 157 S.W. 1019 (1913); Smith v. Nicholas Bldg. Co., 93 Ohio St. 101, 
112 N.E. 204 (1915); Howard v. Verdigris Valley Elec. Co-op., 201 Okla. 504, 207 P.2d 
784 (1949); Shead v. Oregon Elec. Ry., 137 Ore. 341, 2 P.2d 784 (1931). This argument 
was offered shortly after the passage of the acts. It was generally agreed that the 
purpose of the statutes was to remove from the wife her disabilities under coverture, 
thus making her sui juris, not to create in her new causes of action she could not main- 
tain at common law. The basic question was, therefore, whether consortium was main- 
tainable by the wife at common law. Brown v. Georgia-Tennessee Coaches, Inc., 88 
Ga. App. 519, 77 S.E.2d 24 (1953), held such a right did exist, but a long list of de- 
cisions declared the right was based on the notion of servitium, thus was exclusively the 
husband’s at common law. The case establishing the cause of action in the husband is 
Lynch v. Knight, [1861] 9 H.L. 577, 11 Eng. Rep. 854. In response to this argument, it 
can be said that the modern definition of consortium is: “[A] right growing out of the 
marital relation, which the husband and wife, respectively, have to enjoy the society and 
companionship and affection of each other in their life together.” Feneff v. New York 
Cent. & H.R.R., 203 Mass. 278, 89 N.E. 436 (1909). (Emphasis added.) 

41 See, e.g., Giggey v. Gallagher Transp. Co., 101 Colo. 258, 73 P.2d 1101 (1937); 
Boden v. Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933); Eisenbach v. Benjiman, 195 
Minn. 378, 263 N.W. 154 (1935); Gambino v. Manufacturer’s Coal & Coke Co., 175 
Mo. App. 653, 158 S.W. 77 (1913); McDaniel v. Trent Mills, Inc., 197 N.C. 342, 148 
S.E. 440 (1929); Landwehr v. Barbas, 270 N.Y. 537, 200 N.E. 306 (1936). See also Chief 
Justice Schaefer’s dissent in the Naiditch case. 
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or his legal representative,*? and it is “presumed to compensate him for all losses 
sustained.” #8 This judgment “might include compensation for any impairment 
of his ability to participate in a normal married life.” 44 The danger of double 
recovery is aggravated because there is no assurance that the parties may join 
their actions for damages. Indeed, they may bring their actions at different times 
and before different judges and juries.45 

A simple answer to this argument would seem to be that any danger of 
double recovery could be obviated by proper evidentiary rulings and jury in- 
structions at the trial level.46 But an even more basic counter-argument is that 
the injury suffered by the husband from loss of consortium resulting from in- 
juries to the wife is also consequential.47 It is simply unjust to deny the wife 
recovery on this basis if the husband is to be allowed to sue.*® Equality of tlie 
sexes precludes such a result.*® 

However, it has been suggested that there may be no valid reason for allow- 
ing a recovery for lost consortium in negligence cases to either spouse.5® As 
Chief Justice Schaefer stated in his dissenting opinion in the Naiditch case, “[A] 
realistic appraisal of the factors involved” in extending the boundaries of re- 
covery would result in this conclusion, since the action for loss of consortium 
is based upon application of the outdated common-law doctrine of servitium 
(the right of the husband for his wife’s services).51 As one writer has stated: 


“It is one of a group of archaic actions based on the notion that the 
paterfamilias was alone competent to sue for the losses suffered by the 
family unit. The husband was entitled to his wife’s service and this in- 
cluded the sentimental elements of her person and presence. The law did 
not seek to set a value on consortium as such.” 5? 


This reasoning has led the courts of England,5? New York,®4 Pennsylvania,55 


42 Boden v. Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933). 

43 Jd. at 68, 185 N.E. at 863-64. 

44 Deshotel v. Atchison, T. & S.F.R.R., 50 Cal. 2d 664, 667, 328 P.2d 449, 451 (1958). 

*5In his dissenting opinion in the Naiditch case, Chief Justice Schaefer makes the 
point that this is the type of problem which can best be solved by the legislature. A 
consortium statute, suggests the Chief Justice, would set the limits of permissible re- 
covery. 

46 Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. Cir. 1950). 

47 If the analysis of “one wrong-one injury” is to be accepted, it must apply equally 
to husband and wife, thus it was early recognized that the pivotal question was whether 
consortium should be extended to either spouse in cases of negligence. See Goldman v. 
Cohen, 30 Misc. 336, 63 N.Y. Supp. 459 (1900). 

48 Jaffe, Damages for Personal Injury: The Impact of Insurance, 18 Law & Con- 
TEMP. Pros. 219 (1953). 

49In 1960, however, the courts in Alabama and New Hampshire declared the law 
to be: no right in the wife, but a right in the husband. Smith v. United Constr. Workers, 
122 So. 2d 153 (Ala. 1960); Snodgrass v. Cherry-Burrell Corp., 164 A.2d 579 (N.H. 
1960). 

50 Probably the first case to face this question was Goldman v. Cohen, supra note 
47. 

51 20 Ill. 2d at 433, 170 N.E.2d at 894-95. 

52 Jaffe, supra note 48, at 229. 

58 Best v. Samuel Fox Co., [1951] 2 K.B. 639. 

54 Kronenbitter v. Washburn Wire Co., 4 N.Y. 2d 542, 151 N.E.2d 898 (1958). 

55 Neuberg v. Bobowicz, 401 Pa. 346, 162 A.2d 662 (1960). 
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Connecticut,5® Massachusetts,5? and North Carolina ®® to abolish the right of 
action in negligence cases entirely rather than to allow recovery to the wife on 
the basis of equality of the sexes. It has been argued that to grant the wife a 
right to recover does not elevate her to “the status of her husband, but it re- 
duces the husband to the outworn concept of the wife’s lowly status.” 5® Hence 
the logical result is to “terminate the husband’s claim on the theory that the 
wife is no longer the servant or chattel.” 6 

The Illinois court in Naiditch refused to accept this solution. Justification 
for its decision may be found in two arguments. First, the courts are uniform 
in their holdings permitting the action for loss of consortium where the injury 
is intentional.61 Despite some statements to the contrary,®? it has been held 
that “there is no sound reason for allowing a recovery when the act complained 
of is wilful and not allowing a recovery where the action is based on negli- 
gence.” 63 Both are injuries to the marital relationship, and the intent of the 
wrongdoer should be of no consequence in determining compensation for the 
injury.54 

There is yet another, perhaps more persuasive, reason for extending a re- 
covery. Servitium need no longer be the basis for consortium. As the Michigan 
court has stated: 


“Relief is extended . . . in the intentional cases for one basic reason, the 
interest of society in the protection of the family as a social unit upon which, 
at least in this country, society rests. Our concern is not with the family of 
the middle ages, . . . but with the family of today. If this is the interest to 
be protected, . . . the law’s protection should extend as well to the negligent 
as to the intentional injury.” © 


56 Lockwood v. Wilson H. Lee Co., 144 Conn. 155, 128 A.2d 24 (1956). 

57 Bolger v. Boston Elevated Ry., 205 Mass. 420, 91 N.E. 389 (1910). 

58 Helmstetler v. Duke Power Co., 224 N.C. 821, 32 S.E.2d 611 (1945). 

59 Mylnek v. Yarnall, 19 Pa. D. & C.2d 333, 335 (1959). 

60 Ibid. Compare Hayes v. Swenson, 14 Pa. D. & C.2d 708 (1958): “When the 
Pennsylvania Supreme Court is confronted with a case where the wife sues for the 
loss of consortium, it should reject the antiquated reasoning that the wife is inferior . . . 
and allow a cause of action. ...” Jd. at 713. 

61 See 4 A.L.R. 569 (1919). 

62 The most frequently cited phrase in support of the contention that there is a 
basic difference between the intentional and negligent injury cases is from the Connec- 
ticut court: Negligent injuries “not only are not destructive of the marital relations, but 
they have no tendency even to impair it. They are not calculated to change the feelings 
of the parties toward each other, to diminish their love and affection, companionship, 
or to weaken the desire to do all that is incumbent upon the parties to a marital union.” 
Mari v. Stamford St. Ry., 84 Conn. 9, 17, 78 Atl. 582, 584 (1911). Query whether the 
negligent injury is not as destructive of the marital relationship as is the intentional in- 
jury. The only distinction between negligent and intentional injuries in this regard 
may be found in the possible “punitive” aspect of consortium. See note 64 infra. 

68 Missouri-Pacific Transp. Co. v. Miller, 227 Ark. 351, 361, 299 S.W.2d 41, 47 
(1957). 

6 The only possible relevance of intent may be found in the rationale of Sheard 
v. Oregon Elec. Ry., 137 Ore. 341, 2 P.2d 916 (1931), where the court stated that dam- 
ages for loss of consortium were punitive in nature. Thus, reasoned the court, there can 
be no basis for allowing a recovery for consortium in negligence cases—punitive dam- 
ages are awarded only in cases of intentional violations of the plaintiff’s rights. 

65 Montgomery v. Stephan, 359 Mich. 33, 48, 101 N.W.2d 227, 234 (1960). 
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The society between husband and wife is a valued treasure. Should not the law 
compensate for its loss? Simply because an idea is based upon common-law 
principles which are no longer applicable, it should not be abandoned if there 
exists a modern reason for extending it. To refuse to compensate for loss of 
consortium in negligence cases would be to ignore a social value which should 
be recognized.®¢ 

In the Naiditch case, the Illinois court protected the elements of love, 
society, and affection between husband and wife. The common-law courts 
placed a value on consortium (in the husband’s case) when the wife was con- 
sidered property in fact, as well as in law. The justification is even greater for 
recognizing the social and actual significance of those sentimental elements 
existing in the marriage of today. Consortium is no longer a common-law term 
defining some of the services owed to the husband by the wife of the fifteenth 
century; rather, it is one of those valuable relationships which form the founda- 
tions of our twentieth-century society. 


Davi B. ScHULMAN 


66 Cf. Neuberg v. Bobowicz, 401 Pa. 346, 162 A.2d 666 (1960) (dissenting opinion). 
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